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In the District Court of the United States, for the

District of Idaho, Eastern Division

The J. K. Mullen Investment
Company, a Corporation,

Plaintiff,! No. 743

vs.

The United States of

America, Defendant.

Portions of Petition

Filed July 24, 1930

5.

That heretofore and under date of May 2nd, 1916,

the said City of American Falls (then Village of

American Falls), a municipal corporation of the

State of Idaho, duly and regularly enacted its Ordi-

nance No. 70, which was an ordinance of intention

to create and establish Local Improvement District

No. 9 of said Village of American Falls, for the con-

struction of cement sidewalks and cross walks upon

certain portions of the village streets; that there-

after and in regular course, and under date of June

7th, 1916, said Village enacted its Ordinance No. 76,

which was an ordinance creating and establishing a

Local Improvement District, to be called Local Im-

provement District No. 9 of said Village, which

ordinance described the property to be included in

the district and provided for the construction of cer-

tain cement sidewalks and cross walks within said
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district; that the latter ordinance further provided

that the full cost and expense of constructing said

sidewalks and improvements should be taxed and

assessed upon the property within the district in

proportion to the benefit derived from the improve-

ment, and that such assessments should become a lien

upon the land and take precedence of all other liens

;

that in accordance with the terms of such ordinance,

the assessments were duly levied upon the lands

within said district, and under date of September

6th, 1916, said village duly enacted its ordinance No.

81, which was an ordinance approving and confirm-

ing the proceedings had and taken in creating and

establishing said Local Improvement District, and in

making the assessments for the construction of the

improvements, and approving and confirming the

assessment roll prepared by the village engineer and

the committee on streets, and the assessments levied

by virtue thereof, and said ordinance further pro-

vided for the payment of such assessments in ten

equal installments, deferred payment bearing inter-

est at the rate of 7 per cent per annum ; that there-

after and under date of December 14th, 1916, the

said City of American Falls (then Village of Ameri-

can Falls), duly and regularly enacted its Ordi-

nance No. 85, which ordinance authorized and pro-

vided for the issuance, execution, sale and delivery

of Special Assessment Improvement Bonds in the

aggregate principal sum of $25,500.00, to provide



The J. K. Mullen Investment Co. 9

for the construction of cement sidewalks and cross

walks in and for said Local Improvement District

No. 9 ; that said ordinance prescribed the form and

date of the bonds, and the time of the payment

thereof, and provided for the levying and collection

of special assessments to pay the same in accordance

with their tenor.

9.

That on or about the 1st day of January, 1927,

the defendant, under Acts of Congress of the United

States, and acting by and through its duly author-

ized agents of the Department of the Interior of the

United States and the United States Reclamation

Service, but without any proceedings in eminent do-

main and without making any compensation what-

ever to this plaintiff, took absolute, permanent and

exclusive possession, title and control of all the here-

inafter described portions of the real property

within said Local Improvement District No. 9, for

a public use and purpose, to-wit, for a reclamation

reservoir, which reservoir is commonly known as

the American Falls Reservoir, and sold, destroyed

or removed all improvements located upon the lots

and parcels of land within said improvement district

and inundated and permanently flooded the land

embraced within said improvement district, and

thereby deprived the plaintiff of its said property

and totally destroyed plaintiffs said property, and
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thereby completely and permanently destroyed plain-

tiffs one and only method of enforcing the payment

of the assessments and bonds aforesaid against the

hereinafter described lots within said district, and

the improvement thereon ; the lots within said Local

Improvement District No. 9, so inundated and pos-

sessed by the defendant, being particularly described

as follows, to-wit

:

Lots 1, 2, 3, 4, 5, 6, 7, 8 and 9, Block 3

;

West 60 feet of Lots 1 and 2; East 65 feet of

Lots 1 and 2; Lots 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,

13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,

26, 27 and 28, Block 4;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 and 26,

Block 5

;

Lots 1, 2, 3, 4, 5, 6, 7, 14, 15, 16, 17, 18, 19,

20, 21, 22, 23, 24, 25 and 26, Block 6;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, Block 7;

West 33 feet of Lots 1, 2 and 3; East 92 feet

of Lots 1, 2 and 3; Lots 4, 5, 6, 7, 8 and 9,

Block 8;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22 and 23, Block 9;
Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,

28, 29, 30, 31, 32, 33, 34 and 35, Block 10;
Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13 and 14,

Block 25;

Lots 1, 2, 3, 4, 5, 6, 7, 18, 19, 20, 21, 22, 23, 24,
25, 26, 27 and 28, Block 26;
East 192 feet of Lot 1 ; South 20 feet of Lot 1

:
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Lots 2, 3, 4, 5 ; North 72 feet of Lot 6 ; South 144

feet of Lots 6, 7, 8, 9, 10, 11 ; West Half of Lots

12 and 13, and East Half of Lots 12 and 13,

Block 211;

Tax Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14

and 15, Block 217;

Lots 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20

and 21, Block 3;

All of said lots being within said Improve-

ment District No. 9, and in the Original Town-
site of American Falls.

(Title of Court and Cause)

AMENDED PETITION
Filed Oct. 27, 1930

Comes now the plaintiff. The J. K. Mullen Invest-

ment Company, a corporation, and as and for its

amended petition against said defendant, complains

and alleges as follows, to-wit:

1.

That the plaintiff, The J. K. Mullen Investment

Company, is a corporation organized and existing

under and by virtue of the laws of the State of Colo-

rado, with its principal place of business at Denver,

Colorado, and is now, and since the date of its incor-

poration has been, a citizen and resident of the State

of Colorado.
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2.

That during all the times hereinafter mentioned,

the defendant has been, and now is, The United

States of America.

3.

That at all times hereinafter mentioned, the Vil-

lage, now City, of American Falls, has been, and

now is, a municipal corporation of Power County,

State of Idaho, and as such City and such Village,

has all the powers incident to, and vested in, a muni-

cipal corporation of the State of Idaho.

4.

That this action involves a claim against the Gov-

ernment of the United States, for an amount less

than $10,000.00, upon an implied contract for com-

pensation.

5.

That heretofore and under date of May 2nd, 1916,

the said City of American Falls (then Village of

American Falls), a municipal corporation of the

State of Idaho, duly and regularly enacted its Ordi-

nance No. 70, which was an ordinance of intention

to create and establish Local Improvement District

No. 9 of said Village of American Falls, for the

construction of cement sidewalks and cross walks

upon certain portions of the village streets; that

thereafter and in regular course, and under date of

June 7th, 1916, said Village enacted its Ordinance No.
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76, which was an ordinance creating and establish-

ing a Local Improvement District, to be called Local

Improvement District No. 9 of said Village, which

ordinance described the property to be included in

the district and provided for the construction of cer-

tain cement sidewalks and cross walks within said

district; that the latter ordinance further provided

that the full cost and expense of constructing said

sidewalks and improvements should be taxed and

assessed upon the property within the district in

proportion to the benefit derived from the improve-

ment, and that such assessments should become a

lien upon the land and take precedence of all other

liens ; that in accordance with the terms of such ordi-

nance, the assessments were duly levied upon the

lands within said district, and notice of the filing of

such assessment roll was thereupon duly published,

and under date of September 6, 1916, said Village

duly enacted its ordinance No. 81, which was an

ordinance approving and confirming the proceedings

had and taken in creating and establishing said Local

Improvement District, and in making the assess-

ments for the construction of the improvements, and

approving and confirming the assessment roll pre-

pared by the village engineer and the committee on

streets, and the assessments levied by virtue thereof,

and said ordinance further provided for the pay-

ment of such assessments in 10 equal installments,

deferred payments bearing interest at the rate of
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7 per cent per annum; that thereafter and under

date of December 9th, 1916, the said City of Ameri-

can Falls (then Village of American Falls), duly

and regularly enacted its Ordinance No. 85, which

ordinance authorized and provided for the issuance,

execution, sale and delivery of Special Assessment

Improvement Bonds in the aggregate principal sum

of $25,500.00, to provide for the construction of

cement sidewalks and cross walks in and for said

Local Improvement District No. 9; that said ordi-

nance prescribed the form and date of the bonds,

and the time of the payment thereof, and provided

for the levying and collection of special assessments,

then calculated sufficient to pay the same in accord-

ance with their tenor, but that through mistake or

inadvertence the levies and assessments so made and

levied were not in fact sufficient to pay the principal

and interest on said bonds as the same became due

and payable, or at all.

6.

That in accordance with the authority in said

Ordinance No. 85 contained, the said Village of

American Falls issued, under date of September 1st,

1916, 51 certain Special Assessment Improvement

Bonds for said district, numbered consecutively from

1 to 51, both inclusive, each of said bonds being in

the principal amount of $500, and being payable on

the 1st day of September, 1926, and bearing interest
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at the rate of 7 per cent per annum ; that said bonds

were similar in form, except as to numbers; that

bond No. 38 of said series was and is in the following

words and figures, to-wit:

UNITED STATES OF AMERICA
STATE OF IDAHO
COUNTY OF POWER

No. 38 $500.00

VILLAGE OF AMERICAN FALLS
Special Assessment Improvement Bond

Local Improvement District No. 9

KNOW ALL MEN BY THESE PRESENTS,
That the Village of American Falls, of Power
County, Idaho, acknowledges itself to owe and

for value received hereby promises to pay to the

bearer hereof the principal sum of FIVE HUN-
DRED DOLLARS on the 1st day of September,

A. D. 1926, together with interest on said sum
from the date hereof until paid at the rate of

seven (7) per centum per annum, payable semi-

annually on the 1st days of March and Septem-

ber, respectively, in each year, as evidenced by

and upon the presentation and surrender of the

interest coupons hereto attached as they several-

ly become due ; and both the said interest on and
principal of this bond are hereby made payable

in lawful money of the United States of Amer-
ica at the National Bank of Commerce, in the

City and State of New York, U. S. A., out of the

local improvement fund heretofore created for

the payment of the costs and expenses of the im-

provement in Local Improvement District No. 9,
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Village of American Falls, and not otherwise.

This bond is issued by said village for the

purpose of providing funds for the construction

of cement sidewalks in said Local Improvement

District No. 9, pursuant to, under, by virtue of

and in all respects in full and strict compliance

with the constitution and Section 2238 of the

Revised Codes of the State of Idaho, as amended

by Chapter 81 of the 1911 Session Laws, and

Chapter 97, Idaho Session Laws of 1915, and all

laws of said state supplementary thereto and

amendatory thereof, and an ordinance of the

said village passed and approved prior to the

issuance of this bond.

And it is hereby certified, recited and w^ar-

ranted that said village is now and for some

years past has been a village of said state, and

a body politic and corporate, duly organized,

existing and operating under and by virtue of

the constitution and laws of the State of Idaho,

and is now and always has been under the con-

trol of a duly organized board of trustees as the

duly constituted corporate authority thereof;

that all things, acts and conditions required by
the constitution and laws of the State of Idaho

and the ordinances of said village, to exist and
to happen and be done and performed, prece-

dent to and in the creation of the said Local Im-
provement District No. 9, and the construction

of cement sidewalks therein and therefor, and
the issuance of this bond in order to constitute

the said bond the valid and binding obligation of

said village, and payable as aforesaid, do exist
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and have happened and been done and per-

formed in regular and due form and time ; that

the total costs and expenses of said improve-

ments have been duly levied and assessed as spe-

cial assessments for sidewalks improvements

upon all of the lands, lots and pieces and parcels

of land in said Local Improvement District No.

9, separately and in addition to all other taxes,

and said special assessments are a lien upon said

lands, lots and pieces and parcels of land, and

take precedence of all other liens ; that due pro-

vision has been made for the collection of said

special assessments, together with interest on

unpaid installments at the rate of seven (7) per

centum per annum, sufficient to pay the interest

accruing hereon promptly when and as the same

falls due, and also to discharge the principal

hereof at maturity.

In conformity with subdivision 14, Chapter 97

of said Session Laws of 1915, it is hereby recited

that The holder of any bond issued under the

authority of this section, shall be no claim there-

for against the city or village by which the same

is issued, in any event, except from collection of

the special assessment made for the improve-

ment for which said bond was issued, but his

remedy, in case of non-payment, shall be con-

fined to the enforcement of such assessments. A
copy of this subdivision shall be plainly written,

printed or engraved upon the face of each bond

so issued.'

This bond is redeemable at the option of said

Village after July 1, 1924.
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IN TESTIMONY WHEREOF, The Village

of American Falls, Power County, Idaho, by its

board of trustees, has caused this bond to be

signed by the chairman of the board of trustees

of said village, countersigned by the village

treasurer and attested by the clerk of said vil-

lage, and sealed with the corporate seal of said

village; and each of the twenty interest coupons

hereto attached to be signed by the engraved fac-

simile signatures of said chairman, treasurer

and clerk, the 1st day of September, A. D. 1916.

H. C. WONES,
Chairman Board of Trustees.

Countersigned: J. T. DORAN,
(Seal) Village Treasurer.

Attest

:

0. F. CROWLEY,
Village Clerk.

STATE OF IDAHO, )

COUNTY OF POWER, ) ss.

VILLAGE OF AMERICAN FALLS )

1, 0. F. CROWLEY, Village Clerk in and for

the Village of American Falls, Power County,

Idaho, hereby certify that I have recorded the

within bond, the said record showing the num-
ber and amount of the said bond, and for and to

whom the same was issued.

IN WITNESS WHEREOF, I have hereunto

set my band and affixed the official seal of said

village. 0. F. CROWLEY,
(Seal) Village Clerk."
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7.

That in regular course, before the maturity date

of said bonds, one J. K. Mullen purchased and ac-

quired certain of said bonds, to-wit, bonds numbers

38 to 51, both inclusive, paying therefor the full face

value of said bonds, and that thereafter and in the

regular course of business, and for value, said J. K.

Mullen sold, transferred and set over to this plain-

tiff, The J. K. Mullen Investment Company, a cor-

poration, the bonds aforesaid, and that this plaintiff

is now the owner and holder of the same, and has not

sold, or transferred or parted with title to said bonds,

or either of them, and is now the lawful owner and

holder of said fourteen bonds, and each of them;

and that no part of said fourteen bonds, or either of

them, has been paid, except the interest thereon to

December 1st, 1926, and there is now due, owing and

unpaid to this plaintiff on account thereof the sum

of $7000.00, with interest thereon at the rate of

seven per cent per annum from and after December

1st, 1926, and the whole thereof.

8.

That under the terms of said bonds, and under

the applicable statutes of the State of Idaho, the only

method of enforcing and collecting said bonds was

by the levy and collection of special assessments upon

the property within said Local Improvement Dis-

trict, which assessments had to be levied and col-

lected in the same manner as provided by law for the
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levy and collection of special assessments for such

improvements where no bonds were issued, and the

said bonds, and the obligation represented thereby,

under express provisions of said statutes, became a

lien upon the lands within said Local Improvement

District, which liens have ''precedence of all other

liens" ; that under the express provisions of the stat-

utes authorizing the making of such assessments and

issuance of the foregoing bonds, this plaintiff has no

claim on account of said bonds against said Village-

City of American Falls, except that said village was

obligated to levy and collect the assessments ; that the

said Village-City of American Falls, from the issu-

ance of said bonds until prevented from so doing by

the acts of defendant, as hereinafter alleged, levied

special assessments, in accordance with said statu-

tory provisions for the payment of said bonds, and

the interest thereon, against the property in said

respective districts, which assessments were made

and levied in the same manner as provided by law

for the levy and collection of special assessments,

under said statutory provisions.

9.

That on or about the 1st day of January, 1927, the

defendant, under Acts of Congress of the United

States, and acting by and through its duly author-

ized agents of the Department of the Interior of the

United States and the United States Reclamation

Service, but without any proceedings in eminent do-
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main and without making any compensation what-

ever to this plaintiff, the defendant being well aware

and advised that the bonds so held by this plaintiff,

and the interest thereon, were outstanding, due and

unpaid, and that the assessments levied against the

property were insufficient to pay such outstanding

bonds, so held by the plaintiff, took absolute, perma-

nent and exclusive possession, title and control of all

the hereinafter described portions of the real prop-

erty within said Local Improvement District No. 9,

for a public use and purpose, to-wit, for a reclama-

tion reservoir, which reservoir is commonly known

as the American Falls Reservoir, and sold, destroyed

or removed all improvements located upon the lots

and parcels of land within said improvement district

and inundated and permanently flooded the land em-

braced within said improvement district, and there-

by deprived the plaintiff of its said property and

totally destroyed plaintiff's said property, and

thereby completely and permanently destroyed plain-

tiff's one and only method of enforcing the payment

of the assessments and bonds aforesaid against the

hereinafter described lots within said district, and

the improvements thereon ; the lots within said Local

Improvement District No. 9, so inundated and pos-

sessed by the defendant, being particularly described

as follows, to-wit

:

Lots 1, 2, 3, 4, 5, 6, 7, 8 and 9, Block 3;

West 60 feet of Lots 1 and 2 ; East 65 feet of

Lots 1 and 2; Lots 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,
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13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,

26, 27 and 28, Block 4

;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25 and 26,

Block 5

;

Lots 1, 2, 3, 4, 5, 6, 7, 14, 15, 16, 17, 18, 19, 20,

21, 22, 23, 24, 25 and 26, Block 6;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10 and 11, Block 7;

West 33 feet of Lots 1, 2 and 3 ; East 92 feet of

Lots 1, 2 and 3 ; Lots 4, 5, 6, 7, 8 and 9, Block 8;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22 and 23, Block 9;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,

28, 29, 30, 31, 32, 33, 34 and 35, Block 10;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13 and

14, Block 25;

Lots 1, 2, 3, 4, 5, 6, 7, 18, 19, 20, 21, 22, 23, 24,

25, 26, 27 and 28, Block 26;

East 192 feet of Lot 1 ; South 20 feet of Lot 1

;

Lots 2, 3,4,5; North 72 feet of Lot 6 ; South 144

feet of Lot 6, 7, 8, 9, 10, 11; West Half of Lots

12 and 13, and East Half of Lots 12 and 13,

Block 211;

Tax Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14

and 15, Block 217;

Lots 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20

and 21, Block 3;

All of said lots being within said Improvement
District No. 9, and in the Original Townsite of

American Falls.



The J. K. Mullen Investment Co. 23

and that the property, so taken by the defendant as

aforesaid, was at the time of such taking and de-

struction of a value greatly in excess of plaintiffs

said claim.

10.

That the bonds so held and owned by the plaintiff

as hereinbefore alleged were and are worth their

respective face values, together with accrued and

unpaid interest, and by and through the defendant's

destruction of plaintiffs property as aforesaid, the

defendant has become and is indebted to this plain-

tiff in the amount of the unpaid assessments out-

standing and unpaid against the above described

lots so inundated and possessed by the defendant;

that the total of the unpaid assessments against the

above described lots, so due and unpaid, is the sum

of $1,514.23, which sum bears interest at the rate

of seven per cent per annum from and after the 3rd

day of July, 1928.

WHEREFORE, Plaintiff prays that it have and

recover judgment against defendant for the sum of

$1,514.23, together with interest thereon at the rate

of seven per cent per annum from and after July

3rd, 1928, together with costs of suit and all proper

relief.

W. G. BISSELL,
BRANCH BIRD,

Solicitors for Plaintiff.

Address : Gooding, Idaho.

(Duly verified)
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(Title of Court and Cause)

DEMURRER TO AMENDED PETITION

Filed Oct. 31, 1930

Comes now the defendant and demurs to the

amended petition of the plaintiff herein on the

ground

:

1. That said amended petition fails to state facts

sufficient to constitute a cause of action.

2. That said amended petition shows upon its face

that the action is for recovery of an amount of

money claimed to be secured by a lien, and that the

owner of the property affected by the said lien has

never been obligated for the amount claimed by the

plaintiff but that the property, only, is subject to

payment of the said lien. That the purchaser of

property subject to a lien, who has not assumed or

agreed to pay the note or bond or other instrument

secured by such lien, is not personally liable for the

note or bond and may be sued only in a foreclosure

action against the property.

3. That the jurisdiction of the court to entertain

actions against the United States for the taking of

property for public use is limited to cases where the

officers of the United States who took the property

used by, or for, the United States, acknowledge the

plaintiff's ownership thereof at the time of such

taking and did not take the same under claim of
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ownership in the United States, but that the amended

petition wholly fails to show any acknowledgment

by the officers of the United States that the plaintiff

herein had any title or interest in the lands and other

property alleged to have been taken and inundated

for reservoir purposes and, by necessary implication,

shows that the same were taken under claim of own-

ership in the United States and that such taking,

therefore, cannot give rise to an action against the

United States.

4. That the jurisdiction of the court to entertain

actions against the United States for damage result-

ing from the taking of property for public use is

limited to cases where the damage was of a kind

which was known, intended, expected and foreseen

by the government officers at the time of the con-

struction of the governments works, but the amended

petition herein wholly fails to show that any damage

to plaintiff was foreseen or intended by the govern-

ment officers.

5. That the amended petition, and particularly

that part of paragraph 7 reading

"and that thereafter * * * said J. K. Mullen sold,

transferred and set over to this plaintiff * * *

the bonds aforesaid",

wholly fails to show that the plaintiff owned any

bonds or other property of any kind or had any inter-

est in or lien on any property of any kind whatsoever

at the time (on or about January 1, 1927) when the
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damage complained of is alleged to have occurred

through the flooding of the reservoir lands, and that

the law applicable to such cases vests the right to the

claim for damages in the party who was the owner

of the damaged property, or of some interest therein,

at the time the alleged damage occurred. That a sub-

sequent transfer of the damaged property does not

carry with it any transfer of the claim for damages,

the right to such damage claim remaining in the

original owner, the presumption being that the pur-

chaser of damaged property pays only the reduced

or depreciated value thereof and suffers no loss, and

that such rule is especially strong in cases against

the United States because the federal statutes ex-

pressly prohibit the assignment or transfer of claims

against the United States.

6. And the defendant further demurs to the

amended petition of the plaintiff herein for the rea-

son that said amended petition fails to state facts

sufficient to constitute a cause of action in that the

said amended petition is indefinite and uncertain

and insufficient to state a cause of action in the

following particulars:

A. That pursuant to Section 3097, Idaho Compiled

Statutes, and decisions of the Idaho State Supreme

Court construing the same, the lien of State and

County taxes takes precedence over liens for special

improvement district assessments but that the

amended petition fails to allege that the defendant
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acquired title to the lots, designated in said amended

petition as being within Special Improvement Dis-

trict No. 9, in some manner other than by purchase

at tax sale for delinquent State and County taxes.

B. That the amended petition fails to show

whether the assessments referred to in paragraph 10

thereof and therein alleged to remain unpaid are

original assessments or re-assessments, and when

and how the alleged unpaid assessments were made.

C. That the amended petition is indefinite in that

it fails to allege the time the plaintiff became the

owner of the bonds upon which it bases its action.

D. That the amended petition fails to allege in

what manner the United States, by its action in

January, 1927, prevented the City of American Falls

from levying assessments for the payment of the

plaintiffs bounds, which matured on September 1,

1926.

E. That the amended petition fails to show the

number, description, and ownership of those lots in

said Improvement District No. 9 of American Falls

not within the area of said district inundated by the

American Falls reservoir.

F. That the amended petition fails to show

whether or not said lots within said district, and out-

side the inundated area, have been sold to meet the

assessment for payment of the plaintiff's bonds.

G. That the amended petition fails to allege that

there are no other bonds of said district No. 9, in
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the hands of others besides the plaintiff, which have

not been paid.

H. That the amended petition fails to show the

assessments levied against each of the lots numbered

therein, the amounts paid thereon, if any, or whether

or not any of said lots had the full assessment

against the same paid in advance pursuant to Sec-

tions 4146 and 4148, Idaho Compiled Statutes.

I. That the amended petition fails to show the

value of said lots numbered therein, or any of them.

That the United States cannot under any condition

be liable on account of any one or all of said lots for

any amount in excess of the value thereof.

7. That there is a defect in parties plaintiff in

that the plaintiff has not joined with it the owner

or owners of those bonds in said district No. 9, not

owned by the plaintiff.

8. That said amended petition is ambiguous, unin-

telligible and uncertain in that paragraph 7 of said

amended petition alleges there is due to the plaintiff

upon its bonds the sum of $7,000.00, with interest

thereon at the rate of seven per cent per annum

from and after December 1, 1926, while paragraph

10 of said amended petition alleges that there is due

to the plaintiff on said bonds the sum of $1,514.23,

with interest at seven per cent per annum from and

after July 3, 1928.

9. That the amended petition shows upon its face

that the alleged taking of property by the United
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States in 1927 could not interfere with any timely,

regular or lawful assessment made for the purpose

of paying bonds which matured in 1926 and that the

assessments claimed to have been interfered with and

not paid must refer to a re-assessment made or at-

tempted after 1927 and after the maturity of the

bonds, the payment of all original and regular assess-

ments, and the transfer of title to the United States.

That the amended petition is insufficient in that it

fails to show the existence of any of the facts which

are necessary under the state law to authorize such

re-assessment and is insufficient in failing to show

any lawful authority in the taxing officers of the

city or county to create a tax lien on property pre-

viously acquired by the United States and on which

all liens existing at and prior to the time of purchase

have been paid.

H. E. RAY,

B. E. STOUTEMYER,
Attorneys for Defendant.

(Title of Court and Cause)

MOTION TO STRIKE AMENDED PETITION

Filed Oct. 31, 1930

The defendant moves the Court to strike portions

of the amended petition of the plaintiff as follows:
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From paragraph 10, in the 3rd line thereof,

strike the words "together with accrued and un-

paid interest"

;

From paragraph 10, strike the last two lines

thereof; and

From the prayer of said petition, strike the

words ''together with interest thereon at the rate

of seven per cent per annum from and after July

3rd, 1928";

for the reason that the above designated parts of said

amended petition are irrelevant and improper and

contrary to the statute applicable to this class of

actions, and in conflict with Section 284 (Judicial

Code, Section 177 amended). Title 28, Code of Laws

of U. S. A.

And the defendant further moves the Court to

strike from paragraph 9 of the amended petition

herein the words ''but that through mistake or in-

advertence the levies and assessments so made and

levied were not in fact sufficient to pay the prin-

cipal and interest on the said bonds", on the ground

that the same are irrelevant and immaterial and

do not state a cause of action, or any part of a cause

of action, in that the statute authorizing re-assess-

ment provides (Sec. 4141, I. C. S.) :

"Whenever for any cause, mistake or inadver-
tence the amount assessed shall not be sufficient
to pay the costs of the sewerage improvement
made and enjoined on the property'', etc.,
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and that under the statute the insufficiency of a levy

or assessment **to pay the principal and interest on

said bonds" is not a ground for re-assessment.

And the defendant further moves the court to

strike plaintiff's amended petition from the files for

violation of the rules of this court in the filing of

said amended petition without permission of the

court.

This motion is based upon the said amended peti-

tion and upon the provisions of Section 284 (Sec-

tion 177, Judicial Code as amended), Title 28 of the

Code of Laws of the U. S. A., and Section 283 (Sec-

tion 176, Judicial Code), Title 28 of the Code of

Laws of the U. S. A., and Section 4141, L C. S.

H. E. RAY,
B. E. STOUTEMYER,
Attorneys for Defendant.

(Title of Court and Cause)

MOTION TO REQUIRE PLAINTIFF TO MAKE
AMENDED PETITION MORE DEFINITE

AND CERTAIN
Filed Oct. 31, 1930

The defendant above named moves the court to

require the plaintiff to make its amended petition
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more definite and certain in the following particu-

lars, to-wit

:

1. That the plaintiff be required to allege in para-

graph 9 of said amended petition the manner in

which the United States acquired title to the lots

mentioned in said amended petition and whether or

not the same, or any of them, were acquired through

tax sale for the payment of delinquent state and

county taxes.

2. That the plaintiff be required to allege in para-

graph 7 of its amended petition when the bonds de-

scribed therein were acquired by the plaintiff.

3. That the plaintiff be required to allege the

ownership of the remaining bonds of said district

No. 9, mentioned in paragraph 9 of its amended

petition, or if plaintiff is the owner of all outstand-

ing and unpaid bonds of said district.

4. That the plaintiff be required to allege the num-

ber, description and ownership of those lots of said

Improvement District No. 9 not described by para-

graph 9 of said amended petition, and whether or

not the lien of plaintiffs bonds upon said remaining

lots has been foreclosed.

5. That the plaintiff be required to show the

assessments levied against the said lots as in para-

graph 8 of said amended petition alleged, when said

assessments were levied, the number and amounts

of such assessments paid, and the number and de-

scription of those lots, if any, upon which assess-
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mcnts have been paid in advance as provided for in

Sections 4146 and 4148, Idaho Compiled Statutes.

6. That as the plaintiff by paragraph 5 of its

amended petition alleges that by Ordinance No. 81

of the City-Village of American Falls there was con-

firmed all proceedings relative to the levy of assess-

ments upon the lands of the district, including the

preparation of the assessment roll and the assess-

ments levied by virtue thereof for the payment

thereof in ten equal installments, so that all levies

against the lots of said district were necessarily

made and presumably collected prior to the maturity

of said bonds on September 1, 1926, and by para-

graphs 8 and 9 of its amended petition alleges the

action of the defendant preventing the City-Village

of American Falls from levying special assessments

against said lots, w^hich acts are alleged to take place

in January, 1927, and by paragraph 10 of said

amended petition the plaintiff alleges certain unpaid

assessments outstanding and unpaid upon the lots

described in paragraph 9 of said amended petition

are in the sum of $1,514.23, it is moved that the

plaintiff be required to allege in its amended petition

whether the assessments outstanding and unpaid,

as alleged in paragraph 10, were those assessments

levied in 1916, as alleged in paragraph 5, under

Ordinance No. 81, or, if said unpaid assessments

were levied by said city subsequent to the levy made

in 1916, that the date of said levy be alleged and the
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ordinance of said city under which such re-assess-

ments were made be supplied.

H. E. RAY,
B. E. STOUTEMYER,
Attorneys for Defendant.

(Title of Court and Cause)

ORDER
Filed Apr. 4, 1931

The demurrer to, and motion to strike, the second

amended petition, and motion for a more definite

statement, of the defendant, having been submitted,

and after consideration of the same,

IT IS ORDERED, That said demurrer and mo-

tions be and the same are hereby overruled.

Dated: Boise, Idaho, April 4th, 1931.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

ANSWER TO AMENDED PETITION
Filed May 6, 1931

Comes now the defendant. United States of Amer-

ica, and as its answer to plaintiff's amended petition

herein alleges as follows

:
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1. Defendant denies each and every allegation set

out in plaintiff's amended petition herein, except the

allegations expressly admitted by this answer.

2. Defendant admits the allegations of paragraphs

1, 2, and 3 of plaintiff's amended petition herein.

3. Replying to paragraph 4 of plaintiff's amended

petition herein, the defendant admits that this action

involves a claim against the government of the

United States for an amount less than $10,000.00,

but denies that the same is upon an implied contract

for compensation, and alleges the facts to be that

there has never been any contract, express or implied,

of any kind or sort whatsoever, between the United

States and the plaintiff herein.

4. Defendant has no knowledge, information or

belief sufficient to enable it to answer the allega-

tions set out in paragraphs 5, 6, and 7 of plaintiff's

amended petition herein and therefore denies each

and every allegation contained in said paragraphs

5, 6, and 7.

5. Replying to paragraph 8 of the plaintiff's

amended petition herein, the defendant denies that

under the applicable statute of the State of Idaho,

the only method of enforcing and collecting the said

bonds was by the levy and collection of special assess-

ments upon the property within said improvement

district, and alleges the facts to be that under the

terms of the said bonds, and under the applicable

statutes of the State of Idaho, the special assessments
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for the payment of the cost of the said work and for

the payment of the said bonds had already been

levied, assessed and apportioned to the various lots,

parcels and tracts of land in said improvement dis-

trict prior to the time that the said bonds were issued

and sold, and that the said bonds show upon their

face that said opportionment and assessment of the

costs of said improvement had already been made at

the time the bonds were issued, and that in the event

of failure to pay such assessment, the statutes give a

remedy by foreclosure of the assessments so referred

to. Defendant denies that assessments have to be

levied and collected in the same manner as provided

by law for the levy and collection of special assess-

ments for such improvements where no bonds were

issued. Defendant denies that the said bonds or the

obligation represented thereby, under express pro-

visions of said statutes or otherwise, became a lien

upon the lands within said sewerage and improve-

ment district, but alleges the facts to be that the

assessments so levied and apportioned against the

various tracts of land in said district are declared

to be a lien but that the bonds themselves are not a

lien, and defendant alleges that the costs of the said

improvement work were duly assessed and appor-

tioned to the various lots and tracts of land in the

said special improvement district and were made
payable in ten annual installments, as provided for

in Chapter 80 of the Session Laws of Idaho of 1911,
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and that under the provisions of subsection 11 of

Section 2353 of the Political Codes of Idaho as

amended by said Chapter 80 of the Session Laws of

1911, and particularly as set out on page 263, it is

provided that

The owner of any lot or parcel of land charged

with any such assessment may redeem the same

from all liability for said assessments at any

time after said 30 days by paying all the install-

ments of said assessment remaining unpaid and

charged against such property at the time of

such payment, with interest thereon at the rate

of not to exceed eight per cent per annum from

the date of issuance to the time of maturity of

the last installment;

and defendant alleges that each and every one of the

lots and parcels of land included in the said improve-

ment district and within the said American Falls

reservoir site was redeemed from the said assess-

ment, so made and levied against the said lands for

the payment of the cost of said improvement, by the

United States and its predecessors in interest in the

ownership of the said property, and that the said

assessment and apportionment of costs has been fully

paid, but that a portion of the money so paid in to

be applied in the retirement of the said bonds and the

interest thereon was, after the payment thereof, lost

through failure of banks in which said funds were

deposited without adequate security or diverted and

lost in other ways more fully set out in the defend-
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ant's second defense herein. Defendant further de-

nies that the said Village-City of American Falls was

obligated to levy and collect any assessments other

than those which were levied and collected as afore-

said, and denies that the said Village-City of Ameri-

can Falls was prevented from levying assessments

by any act of the defendant.

6. Replying to paragraph 9 of the plaintiff's

amended petition, defendant denies that on or about

the 1st day of January, 1927, the United States,

acting by and through its authorized agents of the

Department of the Interior, or at any time or in any

manner except the time and in the manner alleged

in defendant's second defense herein, took absolute,

permanent and exclusive possession of all of the real

property within said special improvement district

without any proceeding in eminent domain; but al-

leges that prior to taking possession of said property

and using the same for reservoir purposes, the

United States acquired title thereto by purchase

from the lav/ful owners of record of said property,

and by proceedings in eminent domain, and in con-

nection with said purchases and said proceedings in

eminet domain paid or required to be paid all mort-

gages and liens appearing of record against the said

premises, including all the said assessments so appor-

tioned and levied against the said premises for the

payment of the cost of the improvement in said spe-

cial improvement district, and caused each and every
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tract of land in said district to be redeemed from said

assessments and said liens in the manner provided

in the said statute, but that after a portion of said

funds so paid by the United States and its prede-

cessors in the ownership of the said lands had been

lost through the said bank failures and through the

neglect, negligence and misconduct of the city and

its officers in depositing said funds in unsafe banks

without adequate security and the use of a large

part of the funds collected by the city in payment of

excess interest incurred on said bonds through the

delay and neglect of the city and its officers in fail-

ing to apply promptly and properly the funds col-

lected from the lot owners to the retirement of the

bonds and the action of the city and its officers in

allowing such funds for long periods of time either

to remain on deposit in local banks or to be used for

other purposes while the bonds continued to draw
interest which would have been avoided had said col-

lections been promptly and properly applied to the

retirement of the bonds, and after the United States

had purchased and paid for the said property and

had redeemed or caused the same to be redeemed

from the liens of said assessments, the city council

of the said Village-City of American Falls attempted

to impose upon the United States an obligation to

make up the losses resulting from the said careless-

ness, neglect and misconduct of the officers of the

said municipality and other public officers of the



40 United States of America vs.

city and county handling the said funds as tax col-

lections, and for such purpose attempted to make a

re-assessment upon the lands and property then

owned by the United States and acquired in the man-

ner aforesaid, which void re-assessment so attempted

by the said city council was the only assessment

against the said premises which has not been fully

paid; and defendant denies that the defendant ever

deprived the plaintiff of its property or destroyed or

damaged any property of the plaintiff in any manner

whatsoever; and defendant alleges that, to the con-

trary, the actions of the United States as aforesaid

were beneficial to the holders of the bonds of the

said municipality and of the said special improve-

ment district in that prior to the time that the United

States began the negotiations for and the purchase

of the said property, many lot owners in said im-

provement district had failed and neglected to pay

their taxes and assessments and some of said lot

owners had abandoned their said lots to tax sale and

that by the said action of the United States, as afore-

said, in paying or requiring payment of all said

assessments and tax liens on said premises, the

amounts which were paid in on said assessments, and

which became available for the payment of the bonds

and the interest thereon, were larger than would

have been collected if the United States had not pur-

chased and taken over said property; that only a

portion of the said townsite of American Falls was
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SO purchased, taken over, and used for reservoir

purposes and that in the said portions of said town-

site of American Falls which were not so purchased

or condemned by the United States for reservoir pur-

poses, many defaults occurred in the payment of

taxes and a larger percentage of deficiency in the

payment of bonds than in the section purchased by

the United States for reservoir purposes as aforesaid.

7. Replying to paragraph 10 of the plaintiff's

amended petition herein, defendant has no knowl-

edge as to whether the bonds, if any, held or owned

by the plaintiff were and are worth their respective

face value with accrued and unpaid interest, and

therefore denies the same ; and defendant denies that

there was any destruction of plaintiff's property by

and through the defendant, and denies that the de-

fendant has become or is indebted to the plaintiff in

the amount set out in said paragraph 10 of the

amended petition, or in any amount or amounts, or

at all.

DEFENDANT'S SECOND DEFENSE '

As defendant's second and further defense to

plaintiff's alleged cause of action herein, defendant

alleges

:

8. That prior to the taking of any property for

use in connection with the said American Falls

reservoir, and prior to the flooding and use thereof,

the United States acquired title to the same, free
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from liens and encumbrances, in part by condemna-

tion but mainly by purchase of said property from

the record owners thereof, and paid or caused to be

paid all liens of record against the said premises,

including the liens for the cost of said improvements

in said improvement district so assessed and appor-

tioned against said premises as aforesaid, and caused

each and every of the said lots to be redeemed from

the said assessment and from the lien thereof and

from each and every of the installments in which

said assessment was provided to be paid, by payment

in full of the said assessments and all installments

thereof in the manner authorized and provided under

Chapter 80 of the Session Laws of Idaho of 1911,

page 263.

9. That a part of the funds so paid and intended

for payment of special improvement district bonds,

referred to in the petition herein, were lost in the

following manner

:

(a) That a part of the said money so collected was

deposited by the municipal officers having charge

thereof, without adequate security, in a local bank

and was lost through the failure of said bank.

(b) That several thousand dollars of the funds

which should have been applied to the payment of the

principal of the said bonds was consumed in the pay-

ment of excess interest over and above the amount

that should have been required for interest payment,

which excess interest was allowed to accumulate on
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the outstanding bonds while, through the delay and

neglect of the city officers to apply promptly the

moneys so collected from the lot owners to the retire-

ment of the special improvement district bonds and

the practice of allowing such funds either to remain

idle on deposit in local banks or to be used for other

purposes or both, the bonds remained outstanding

and continued to draw interest.

(c) That by reason of such failure to apply

promptly collections to retirement of bonds, the

amount of money caught in the bank failure above

referred to was largely in excess of the amount that

would have been on deposit therein had such collec-

tions been promptly applied to retirement of the

bonds, and that by reason of such bank failure, the

part of the said deposit therein which was finally

collected was tied up for a number of years and was

unavailable for payment of bonds, so that the bonds

which should have been paid remained outstanding

and continued to draw interest, while said funds

were tied up in the said closed bank, and funds there-

after collected by the city for the payment of said

improvement bonds were largely consumed in the

payment of excess interest, the interest charges being

paid first, and as a result certain bonds having the

largest serial numbers remained unpaid.

(d) That in various and sundry other ways, not

fully known to the defendant, funds which should

have been used on said special improvements or in
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the payment of the bonds therefor were lost, dissi-

pated or misapplied.

10. That after the United States had acquired title

to the said property in the said reservoir site and

had paid for the same, and paid or caused to be paid

all liens of record, and had caused said property

to be redeemed from the said local improvement dis-

trict assessments as aforesaid, the city council of the

City of American Falls attempted to make up the

losses above enumerated by making a re-assessment

and attempting to impose upon the United States

an additional lien or burden by means of such re-

assessment levied and attempted by the said city

council after title to the said premises free from liens

and encumbrances had vested in the United States,

which re-assessment the defandant alleges was void

;

and that such void assessment, so attempted by the

city council after title had passed to the United

States, was the only assessment on the said property

which has not been paid.

DEFENDANT'S THIRD DEFENSE
As a third separate and additional defense to

plaintiff's amended petition herein, defendant re-

peats and reiterates each and every allegation set

out in defendant's second defense herein and makes

the same a part of defendant's third defense herein,

and alleges

:

11. That at the time the United States took pos-
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session of the said property in the said American

Falls reservoir site and applied the same to public

use by the inundation of the same by the waters of

the American Falls reservoir, the United States and

the officers of the United States in charge of the said

project claimed title to all of said property as the

property of the United States and took the same

under claim of title in the United States and never

recognized the plaintiff herein as the owner of the

said property or any part or interest therein.

DEFENDANT'S FOURTH DEFENSE
As a fourth separate and additional defense to

plaintiff's amended petition herein, defendant reiter-

ates and repeats each and every allegation set out in

defendant's second defense herein and makes each

and every of said allegations a part of defendant's

fourth defense herein, and further alleges

:

12. That at the time the said property in the said

American Falls reservoir site was taken by the offi-

cers of the United States and applied to the said

public use in connection with the said American

Falls reservoir, it was not foreseen nor intended that

the said action of the United States in purchasing,

condemning and using said property for said public

purpose would or could damage the plaintiff herein,

or any of the bondholders of the said improvement

district; but, to the contrary, it was expected that

the said action of the United States in purchasing
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said premises and causing the assessment of liens to

be paid in full and the said property to be redeemed

therefrom would be beneficial to the holders of the

said bonds of said special improvement district, in

providing a larger fund for the payment thereof than

would otherwise have been available and in avoiding

the losses which otherwise might have resulted from

the failure of certain lot owners to pay taxes and

the abandonment of certain lots to tax sale ; and that

the said officers of the United States, and all of the

officers of the United States in charge of the said

project, believed at the time of the purchase and

taking of the said property by the United States, and

still believe, that the said action of the United States

and the said action of the said officers in so taking

and using said property would and did prove bene-

ficial to the bondholders.

DEFENDANT'S FIFTH DEFENSE
As a fifth separate and additional defense to plain-

tiff's amended petition herein, the defendant reiter-

ates and repeats each and every allegation set out in

defendant's second defense herein, and further

alleges

:

13. That defendant is informed and believes, and

therefore and on that ground alleges the fact to be

that the plaintiff acquired whatever interest, if any,

the plaintiff may have in the said bonds claimed by

plaintiff after the lands in the said reservoir site had
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been acquired by the United States through purchase

and condemnation aforesaid and after the same had

been applied to the said reservoir purposes.

DEFENDANT'S SIXTH DEFENSE

As a sixth and further defense to plaintiff's

amended petition herein, the defendant reiterates

and repeats each and every allegation set out in de-

fendant's second defense herein and further alleges

:

14. That the United States acquired in the manner

aforesaid most of the lands in said special improve-

ment district and most of the lands in the said reser-

voir site more than five years prior to the date that

this action v/as filed and that for more than five

years prior to the date that this action was filed, the

United States has held possession of the said lands

openly, notoriously and adversely to the plaintiff and

to all the world, and that this action is barred by

Sections 6596, 6609, 6597, 6617, and 6611 of the

Idaho Compiled Statutes and that part of said lands

were so acquired by the United States more than

six years prior to the filing of this action and that

this action is barred under Title 28, Section 41, sub-

section 20 of the Code of Laws of the United States

(Section 24 of the Judicial Code as amended).

DEFENDANT'S SEVENTH DEFENSE
As a seventh and further defense to plaintiff's

amended petition herein, the defendant reiterates
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and repeats each and every allegation set out in de-

fendant's second defense herein and further alleges

:

15. That there is no contract of any kind, express

or implied, between the plaintiff and the United

States, that the transactions set out and described

in said amended petition, and more fully described

herein, do not give rise to any actual contract or

any contract implied in fact, but that the alleged

damage complained of is indirect and based on an

alleged duty on the part of the United States to pay

taxes or special assessments or re-assessments and

that this action is not within the jurisdiction of the

court.

WHEREFORE, Defendant prays that the plain-

tiff take nothing by its complaint herein, and that

the defendant have judgment against the plaintiff

for its costs in this cause of action.

H. E. RAY,
B. E. STOUTEMYER,
Attorneys for Defendant.

(Duly verified)

(Title of Court and Cause)

FINDINGS OF FACT AND CONCLUSION
OF LAW

Filed Jan. 23, 1932

Now on this 2nd day of November, 1931, the above

matter came duly on for hearing, plaintiff being
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present by W. G. Bissell and Branch Bird, its attor-

neys; defendant being present by H. E. Ray and

B. E. Stoutemyer, its attorneys, whereupon plaintiff

introduced its evidence and rested ; defendant intro-

duced its evidence and rested; plaintiff introduced

its rebuttal evidence and rested, whereupon said

cause was by the court taken under advisement, and

the court being duly advised in the premises, does

now make its findings of fact as follows:

FINDINGS OF FACT
1.

That at the time of, and for many years prior to,

the filing of this suit, the J. K. Mullen Investment

Company was and is a corporation of the State of

Colorado with its principal place of business at Den-

ver, Colorado, and was and is now a citizen and resi-

dent of the State of Colorado.

2.

That during all times the defendant is and has

been the United States of America, and as such did

and performed all of the acts hereinafter set out,

acting by and through the agency of the United

States Reclamation Service.

3.

That during all the times mentioned in the

amended petition herein the Village (City) of

American Falls was a municipal corporation of the

State of Idaho.
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4.

That this action involves a claim against the gov-

ernment of the United States for less than $10,000.00

upon an implied contract.

5.

That heretofore and under date of May 2nd, 1916,

the said City of American Falls (then Village of

American Falls), a municipal corporation of the

State of Idaho, duly and regularly enacted its Ordi-

nance No. 70, which was an ordinance of intention

to create and establish Local Improvement District

No. 9 of said Village of American Falls, for the con-

struction of cement sidewalks and cross walks upon

certain portions of the village streets ; that thereafter

and in regular course, and on June 7th, 1916, said

village enacted its Ordinance No. 76, which was an

ordinance creating and establishing a local improve-

ment district, to be called Local Improvement Dis-

trict No. 9 of said village, which ordinance described

the property to be included in the district and pro-

vided for the construction of certain cement side-

walks and cross walks within said district; that the

latter ordinance further provided that the full cost

and expense of constructing said sidewalks and im-

provements should be taxed and assessed upon the

property within the district in proportion to the

benefit derived from the improvement, and that such

assessments should become a lien upon the land and

take precedence of all other liens ; that in accordance
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with the terms of such ordinance, the assessments

were duly levied upon the lands within said district,

and notice of the filing of such assessment roll was

thereupon duly published, and on September 6th,

1916, said village duly enacted its Ordinance No. 81,

which was an ordinance approving and confirming

the proceedings had and taken in creating and estab-

lishing said local improvement district, and in mak-

ing the assessments for the construction of the im-

provements, and approving and confirming the

assessment roll prepared by the village engineer and

the committee on streets, and the assessments levied

by virtue thereof, and said ordinance further pro-

vided for the payment of such assessments in ten

equal installments, deferred payments bearing inter-

est at the rate of seven per cent per annum; that

thereafter and on December 9th, 1916, the said City

of American Falls (then Village of American Falls)

duly and regularly enacted its Ordinance No. 85,

which ordinance authorized and provided for the

issuance, execution, sale and delivery of special as-

sessment improvement bonds in the aggregate prin-

cipal sum of $25,500.00, to provide for the construc-

tion of cement sidewalks and cross walks in and for

said Local Improvement District No. 9; that said

ordinance prescribed the form and date of the bonds,

and the time of the payment thereof, and provided

for the levying and collection of special assessments,

then calculated sufficient to pay the same in accord-
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ance with their tenor, but that through mistake or

inadvertence the levies and assessments so made and

levied were not in fact sufficient to pay the principal

and interest on said bonds as the same became due

and payable, or at all.

6.

That in accordance with the authority in said

Ordinance No. 85 contained, the said Village of

American Falls issued, on September 1st, 1916, 51

certain special assessment improvement bonds for

said district, numbered consecutively from 1 to 51,

both inclusive, each of said bonds being in the prin-

cipal amount of $500, and being payable on the 1st

day of September, 1926, and bearing interest at the

rate of seven per cent per annum, payable semi-

annually; that said bonds were similar in form ex-

cept as to numbers, and that the form of said bond

is set out in paragraph 6 of the petition herein.

7.

That upon the issuance of said bonds, and before

maturity thereof, the said J. K. Mullen acquired all

of said bonds, paying therefor the full face value

thereof, and that afterwards the said J. K. Mullen

transferred said bonds to the plaintiff, the J. K.

Mullen Investment Company, a corporation, the

plaintiff herein, and that said plaintiff is now the

owner and holder of said bonds ; that no part of said

bonds, or either of them, has been paid for, except the
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interest thereon until September 1, 1926, and there

is now due, owing, and unpaid to the plaintiff on

account thereof the sum of $7,000.00, with interest

thereon at the rate of seven per cent per annum until

the filing of this suit, to-wit, the 26th day of Octo-

ber, 1930.

8.

That all of said bonds are identical in form and

substance, except in numbers, and the form of each

of said bonds is set out in full in paragraph 6 of the

complaint.

9.

That under the terms of said bonds, and under the

applicable statutes of the State of Idaho, the only

method of enforcing and collecting said bonds was

by the levy and collection of special assessment upon

the property within said local improvement district,

which assessments had to be levied and collected in

the same manner as provided by law for the levy and

collection of special assessments for such improve-

ments where no bonds were issued, and the said

bonds, and the obligation represented thereby, under

express provisions of said statutes, became a lien

upon the lands within said local improvement dis-

trict, which liens have "precedence of all other liens"

;

that under the express provisions of the statutes

authorizing the making of such assessments and

issuance of the foregoing bonds, this plaintiff has no
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claim on account of said bonds against said Village

(City) of American Falls, except that said village

was obligated to levy and collect the assessments;

that the said Village (City) of American Falls, from

the issuance of said bonds until prevented from so

doing by the acts of defendant, as hereinafter al-

leged, levied special assessments, in accordance with

said statutory provisions for the payment of said

bonds, and the interest thereon, against the property

in said respective districts, which assessments were

made and levied in the same manner as provided by

law for the levy and collection of special assessments,

under said statutory provisions.

10.

That on or about the 1st day of January, 1927,

the defendant, under Acts of Congress of the United

States, and acting by and through its duly authorized

agents of the Department of the Interior of the

United States and the United States Reclamation

Service, but without any proceedings in eminent do-

main and without making any compensation what-

ever to this plaintiff, the defendant being well aware

and advised that the bonds so held by this plaintiff,

and the interest thereon, were outstanding, due, and

unpaid, and that the assessments levied against the

property were insufficient to pay such outstanding

bonds, so held by the plaintiff, took absolute, perma-

nent, and exclusive possession, title, and control of

all the hereinafter described portions of the real
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property within said Local Improvement District

No. 9, for a public use and purpose, to-wit: for a

reclamation reservoir, which reservoir is commonly

known as the American Falls reservoir, and sold,

destroyed or removed all improvements located upon

the lots and parcels of land within said improvement

districts and inundated and permanently flooded the

land embraced within said improvement district, and

thereby deprived the plaintiff of its said property

and totally destroyed plaintiff's said property, and

thereby completely and permanently destroyed plain-

tiff's one and only method of enforcing the payment

of the assessments and bonds aforesaid against the

hereinafter described lots within said districts, and

the improvements thereon ; the lots within said Local

Improvement District No. 9, so inundated and pos-

sessed by the defendant, being particularly described

as follows, to-wit

:

Lots 1, 2, 3, 4, 5, 6, 7, 8, and 9, Block 3

;

West 60 feet of Lots 1 and 2 ; East 65 feet of

Lots 1 and 2; Lots 3, 4, 5, 6, 7, 8, 9, 10, 11, 12,

13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25,

26, 27, and 28, Block 4;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, and 26,

Block 5;

Lots 1, 2, 3, 4, 5, 6, 7, 14, 15, 16, 17, 18, 19, 20,

21, 22, 23, 24, 25, and 26, Block 6;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, and 11, Block 7;

West 33 feet of Lots 1, 2, and 3; East 92 feet
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of Lots 1, 2, and 3; Lots 4, 5, 6, 7, 8, and 9,

Blocks;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, and 23, Block 9;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27,

28, 29, 30, 31, 32, 33, 34, and 35, Block 10

;

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, and

14, Block 25;

Lots 1, 2, 3, 4, 5, 6, 7, 18, 19, 20, 21, 22, 23, 24,

25, 26, 27, and 28, Block 26;

East 192 feet of Lot 1 ; South 20 feet of Lot 1

;

Lots 2, 3, 4, 5 ; North 72 feet of Lot 6 ; South 144

feet of Lots 6, 7, 8, 9, 10, 11 ; West Half of Lots

12 and 13, and East Half of Lots 12 and 13,

Block 211;

Tax Nos. 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14,

and 15, Block 217;

Lots 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20,

and 21, Block 3;

All of said lots being within said Improvement
District No. 9, and in the Original Townsite of

American Falls.

and that the property, so taken by the defendant as

aforesaid, was at the time of such taking and de-

struction of a value greatly in excess of plaintiff's

said claim.

11.

That at the time the defendant acquired the title

to the various lots, tracts, and parcels of land within

said improvement districts, the defendant was aware
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that the assessments originally made against the

property were insufficient to pay the bonds afore-

said, and the interest thereon in accordance with

their terms, tenor, and effect, and for the purpose

of protecting the United States against any claim

of this plaintiff, withheld a portion of the purchase

price agreed upon between the defendant and the

respective sellers, which sum so withheld by said de-

fendant for the purpose of protecting the United

States against the claim of the plaintiff was approxi-

mately $14,000.00, which said sum included moneys

withheld for the purpose of paying the amount due

on the bonds of districts 1, 2, and 8 of American

Falls.

12.

That on the date of the filing of this suit, to-wit,

October 26, 1930, there was due and unpaid on ac-

count of the bonds of said district No. 9 the sum of

$7,267.44; that prior thereto the City of American

Falls had received payments made on account of said

bonds from the various owners of the tracts, lots,

and parcels of land situated within said district,

certain sums of money which it had on deposit in the

First National Bank of American Falls at the time

of its failure, as part of which said sum has been

collected from said insolvent bank, and that had said

sums of money on deposit in said insolvent bank been

applied to the payment of the bonds in district No. 9

in accordance with the terms of said bonds, that the
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amount due on October 26, 1930, would have been

the sum of $1,595.79 and that the defendant should

be credited with such amount; and that after the

allowance of such credit, the net amount due the

plaintiff on account of said bonds on the 26th day of

October, 1930, was and is the sum of $1,595.79.

18.

That the proportion of the area and value of dis-

trict No. 9 taken by the United States Government

for use as a reservoir site and for such purpose was

1514.23/5841.45 part of said district, and that the

defendant became and is liable for 1514.23/5841.45

part of the amount due on account of said bonds.

14.

That on the 3rd day of January, 1917, the City of

American Falls received a rebate from one Forter

in the sum of $2,916.53, which said sum of money

should have been applied to the payment of the bonds

of said district, and that had said sums so collected

by the city been applied to the payment of the bonds

of district No. 9 at the time of its receipt, or as soon

thereafter as the same could have been applied under

the terms of the bonds that the district would have

been entitled to credit in the sum of $5,671.65, and

that the balance which under such circumstances

would have been due on the date of the filing of this

suit would have been the sum of $1,595.79, of which

sum the proportionate share to be borne by the prop-
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erty taken by the defendant, that is to say 1514.23/

5841.45, or 25.92 per cent, is $388.48.

15.

That the loss occasioned by the deposit and loss

of money in the failed First National Bank of Ameri-

can Falls was the sum of $1,496.86, for which said

sum the district was given due credit in finding 12.

16.

That prior to the taking of the property and use

as a part of the American Falls reservoir and prior

to the flooding thereof, the defendant did not pay

or cause to be paid all the liens against said improve-

ment districts, but only paid the amount shown upon

the original assessment, and at the time of the paying

of the amount shown on the original assessment the

defendant was aware that said original assessment

through mistake and inadvertence was not sufficient

to pay the bonds issued by said district No. 9 as the

same became due and payable in accordance with

their terms.

17.

That by the terms of the statute authorizing the

same and by the terms of the bonds, all sums of

money collected on account of said special assess-

ments must be first used and applied to the payment

of interest on said bonds; that no money collected

for the payment of said bonds was lost through the

delay and neglect of the city officials to apply
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promptly the moneys collected from the lot owners

for the retirement of the bonds, and that the moneys

collected by the city, with the exception of the moneys

lost by reason of the failure of the bank, were ap-

plied to the payment of the bonds in accordance with

the statutes of the State of Idaho and the terms of

the bonds; that at the time the United States took

possession of the property in said American Falls

reservoir site and applied the same to a public use,

the United States and the officials of the United

States in charge of the property took the same as the

property of private individuals and at the time of the

taking, recognized the rights of the plaintiff and

withheld from the private individuals owning said

property an amount of money sufficient to discharge

the claim of the plaintiff.

18.

That at the time of the taking of said property by

the defendant, it was known to the defendant and the

officials of the Reclamation Service that the assess-

ment levied in district No. 9 was insufficient to pay

and discharge the amount due on the bonds aforesaid

of district No. 9, and that the holders of said bonds

would be deprived of the proportionate amount due

thereon unless the same was paid by the defendant

United States, and that at the time of the taking of

the property in finding No. 10 set out, the defendant

United States, acting by and through the Bureau of

Reclamation, withheld from the record owners of
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such property heretofore set out an amount suffi-

cient to fully pay and discharge the claim of this

plaintiff as against said property.

19.

That the defendant acquired all of the property

above described in finding No. 10, within the limits

of district No. 9, for reservoir purposes only, in some

instances by condemnation proceedings, to which the

plaintiff or its predecessor in interest was not made

a party, but mainly by deeds from the record owners

of such tracts at various and divers times between

1920 and January 1, 1927, and that the former

record owners thereof retained the right of posses-

sion until January 1, 1927, and that the property

was taken for a public purpose, that is to say, for

reservoir purposes and flooded on or shortly after

January 1, 1927.

And the court, after making the findings of fact,

does here and now make its conclusions of law:

CONCLUSIONS OF LAW
1.

That the defendant by the taking and flooding of

private property, to-wit: the lots, tracts, and parcels

of land in finding No. 10 herein set out, the same

being a part of district No. 9, for a public purpose,

that is to say, for the construction of a storage reser-

voir, under authority of an Act, or Acts, of the Con-
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gress of the United States, impliedly contracted to

pay all damages suffered by any and all persons

owning or having unpaid liens upon the real estate

within said district up to an amount not exceeding

the reasonable value of the property taken by it for,

and applied to, a public use.

2.

That the plaintiff is entitled to and should recover

1514.23/5841.45, or 25.92 per cent, of the amount

due upon and on account of said bonds, and interest,

on the 26th day of October, 1930, after a credit of

the amount collected by the city and lost in the fail-

ure of the First National Bank of American Falls

and after the amount collected from Forter is de-

ducted from said amount.

3.

That the statute of limitations began to run on

the date of the flooding of the property, that is to

say, on or about January 1, 1927, and that said

statute is not available as a defense in this case.

4.

That the funds collected by the City of American

Falls for the payment of the interest and principal

of plaintiff's bonds were not negligently handled by

the said city, and that there was no negligence on

the part of the city, or its officials, which resulted

in material loss to the rights of the defendant.
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5.

That the plaintiff is entitled to judgment against

the defendant in the sum of $388.48.

CHARLES C. CAVANAH,
District Judrje.

(Title of Court and Cause)

JUDGMENT
Filed Jan. 28, 1932

This cause having come on for hearing in open

court on November 2nd, 1931, the plaintiff being

represented by W. G. Bissell and Branch Bird, its

attorneys, and the defendant being represented by

H. E. Ray and B. E. Stoutemyer, its attorneys; and

evidence having been submitted, and briefs having

been submitted, and the court having made and en-

tered its findings of fact and conclusions of law

;

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED That the above named plaintiff have and

recover judgment against the said defendant in the

sum of $388.48, together with costs to be taxed herein

at the sum of $19.50.

Dated at Boise, Idaho, this 28th day of January,

1932.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause)

ORDER EXTENDING TIME FOR BILL

OF EXCEPTIONS
Filed Jan. 14, 1932

Upon motion of the District Attorney and good

cause appearing therefor,

IT IS ORDERED That the defendant United

States of America be and is hereby given sixty days

from date hereof in which to prepare and file a bill

of exceptions in the above entitled cases consolidated

for trial purposes.

Dated this 14th day of January, A. D. 1932.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

ORDER EXTENDING TIME FOR BILL

OF EXCEPTIONS
Filed March 3, 1932

Good cause appearing therefor,

IT IS ORDERED, That the above named defend-

ant, United States of America, be and is hereby given

thirty days' extension of time in addition to the

extensions hereinbefore granted in these cases for

the preparation, service and filing of its proposed

bill of exceptions in said cases for appeal purposes.
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Dated this 3rd day of March, A. D. 1932.

CHARLES C. CAVANAH,
District Judge.

BILL OF EXCEPTIONS
Filed May 13, 1932

BE IT REMEMBERED, That the above en-

titled causes having been placed regularly in the cal-

endar of the above entitled court for consolidated

trial at a stated term of the above entitled court,

begun and holding in Pocatello, Idaho, at the Octo-

ber, 1931, term, to-wit, on the 3rd day of November,

1931, before the Hon. Charles C. Cavanah, District

Judge, the issue joined in the above stated causes

upon the second amended petition of the plaintiffs

and the answer of the defendant thereto in case No.

731, and upon the amended petition of the plaintiffs

and the answer of the defendant thereto in case

No. 731, and upon the amended petition of the plain-

tiffs and answer of the defendant thereto in case

No. 743, came on to be tried before the said Judge

without the intervention of a jury, the action having

been brought under the provision of the Act of Con-

gress known as the 'Tucker Act", the plaintiff being

represented by W, G. Bissell, Esquire, its attorney,

and the defendant by H. E. Ray, Esquire, United

States Attorney for the District of Idaho, and B. E.

Stoutemyer, Esquire, District Counsel of the U. S.

Bureau of Reclamation ; and upon the trial of those
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issues the attorney for the plaintiff offered in evi-

dence certain bonds marked for identification, plain-

tiff's Exhibits 1, 2, 3, and 4 (see appendix), and

offered to prove the ownership thereof in the plain-

tiffs by calling as a witness Chester Green who,

being duly sworn, objection was made to his or any

testimony, upon ground as follows

:

''MR. STOUTEMYER: Before we proceed

with any evidence we wish to object to the intro-

duction of any evidence in either of these cases

at this time on the ground that it is apparent on

the face of the complaint that neither of these

cases are cases based upon contract, express or

implied, between the United States and the

plaintiff, and therefore are not cases within the

jurisdiction of the court as defined by Act of

Congress; and for the further reason that it is

apparent from the face of the complaint that the

allegations therein set out do not contain a cause

of action.

THE COURT: I think I passed on that on

demurrer. Objection overruled.

MR. RAY: May we have an understanding

that all adverse rulings of either party is ex-

cepted to?

THE COURT: Yes."

Thereupon witness Green testified as follows

:

"I am a district manager of the Inter-Ocean

Elevators, which is owned and controlled by the

Mullen interests, and I live in Salt Lake City,

Utah. I remember the incident of the Village of
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American F'alls issuing certain improvement

district bonds in 1915 and 1916, which bonds

were purchased by Mr. J. K. Mullen at my sug-

gestion.

"Q. Since the time of the purchase of those

bonds have you been charged with the duty of

looking after collecting the bonds?

A. Yes.

MR. STOUTEMYER: I object to this line of

testimony and move that the previous answer be

stricken upon the ground his information is

based upon oral statements as to who purchased

the bonds, and is incompetent. If those bonds

were purchased the record will show who pur-

chased them. It is not the best evidence.

THE COURT: Objection overruled."

I have been charged with the duty of looking

after the collection of these bonds. I am ac-

quainted with the J. K. and Catherine Mullen

Benevolent Corporation which was organized in

1925.

"Q. At the time of his organization do you

know what if any assets were transferred to the

corporation by J. K. and Catherine Mullen?

MR. STOUTEMYER: I object to that as not

the best evidence, and incompetent. The transfer

was in writing, if there was one.

MR. BISSELL: These bonds were made pay-

able to bearer.

MR. STOUTEMYER: I would like to ask a

question in aid of the objection.

THE COURT: Yes.

MR. STOUTEMYER: Did you see any bonds
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transferred to Mr. Mullen or to this corpora-

tion?

A. I did not see them transferred, no.

MR. STOUTEMYER: We renew our objec-

tion to the question as incompetent, and not the

best evidence.

THE COURT: What position do you hold in

the Oneida Elevator Company?
A. I am the district manager, at Salt Lake

City, Utah, at this time.

THE COURT : It is doubtful if that is suffi-

cient to show the transfer of the bonds, or that

the bonds are an asset of the corporation."

The defendant thereupon had marked for identifi-

cation four bonds of $1,000.00 each issued by Dis-

trict No. 1 and marked plaintiff's Exhibit 1 ; three

bonds of $500.00 each and one of $150.00, issued by

District No. 2, and marked plaintiff's Exhibit No. 2,

and six bonds of $500.00 each, issued by District

No. 8, and marked plaintiff's Exhibit No. 3.

Witness Green continued to testify

:

I have seen the bonds (plaintiff's Exhibits

Nos. 1, 2, and 3) before; they were delivered to

me in person by Mr. J. K. Mullen, in Gooding,

Idaho. I know who the president of the J. K. and

Catherine S. Mullen Benevolent Corporation

was ; it was Mr. Wetbaugh.
"Q. At the time the assets were delivered to

you, as whose property were they delivered?

MR. STOUTEMYER: That is objected to

upon the ground no foundation has been laid;

no way he could know except by hearsay.
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THE COURT: Objection overruled.

MR. BISSELL: Answer the question.

A. What was the question?

(Question read.)

A. There was a memorial endowed, and to

aid that Mr. Mullen contributed several million

dollars for its assets.

MR. STOUTEMYER: I move that the an-

swer be stricken as incompetent, and immate-

rial, and not the best evidence.

THE COURT : Motion denied.

Q. And were the bonds you hold in your hand,

Exhibits 1 to 3, for the purpose of identification,

delivered to you as the property of any corpora-

tion?

A. Yes, sir.

MR. STOUTEMYER: That is objected to,

and I would like to ask a question in aid of ob-

jection.

THE COURT: Yes.

MR. STOUTEMYER: When you say when
you were asked whether these were delivered as

the property of any corporation, did you have

any knowledge as to whose property they were

other than what somebody stated to you?

A. The party that purchased the bonds deliv-

ered them to me.

MR. STOUTEMYER: Answer the question.

Are you basing your answer on what someone
else said to you?

A. What somebody said to me? Yes, sir.

MR. STOUTEMYER: That is hearsay and
incompetent.
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THE COURT: Objection sustained.

Q. Was the party who delivered these bonds

to you the party who had organized the plaintiff

company and who had contributed its entire

capital stock of its organization?

MR. STOUTEMYER: We object to that. The

records are the best evidence ; also incompetent,

irrelevant and immaterial. That is all based on

hearsay.

MR. BISSELL: These are not bonds that are

required to be transferred in writing. They are

bearer bonds.

THE COURT: Were these bonds delivered to

you by anyone as to the property of this corpora-

tion in question?

A. Yes, sir.

THE COURT : Who delivered them to you?

A. Mr. Mullen.

THE COURT: What did you do with them?

A. I delivered them to Mr. Bissell here.

THE COURT: The company held them ever

since the incorporation?

A. Yes, sir.

THE COURT: As the assets of the corpora-

tion?

A. Yes.

THE COURT: You know that to be a fact

without someone telling you?

A. Yes, sir.

THE COURT: Objection overruled.

MR. STOUTEMYER: May an exception be

allowed?

THE COURT: Yes.''
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Mr. Green continued to testify

:

These bonds were first delivered to me at

Gooding, Idaho, in 1928.

"Q. Do you know of your own knowledge

when J. K. Mullen transferred the property to

the J. K. and Catherine S. Mullen Benevolent

Corporation?

A. At the time of its organization.

MR. STOUTEMYER: What property? We
object to that as the property is not identified.

What property do you mean?
MR. BISSELL: This property here.

MR. STOUTEMYER: Those bonds?

MR. BISSELL: Yes.

THE COURT: Objection overruled, if he

knows.

Q. And when were they so delivered?

MR. STOUTEMYER: We object to that on

the ground that it is based upon hearsay evi-

dence; if he knows. I will ask if he knows, not

what someone told him.

THE COURT: Do you understand the ques-

tion? Do you know, not what someone told you?

Q. (Cont.) To the Benevolent corporation.

A. The president of the company told me that

he did. I did not see them transferred. To an-

swer Mr. Stoutmyer's question, I did not see the

bonds actually delivered to him.

THE COURT : You know only what the presi-

dent of the company told you?

A. Yes, sir.

THE COURT: Objection sustained."



72 United States of America vs.

Mr. Green continued to testify:

The bonds in question were delivered to you

in person, Mr. Bissell, by myself and Mr. J. K.

Mullen at Gooding, Idaho.

**MR. BISSELL: As whose property were the

bonds delivered to me for collection by yourself

and J. K. Mullen in Gooding, Idaho?

MR. STOUTEMYER: We object to that on

the ground that the witness has already shown

his knowledge is based upon hearsay, what some-

one told him.

THE COURT: The question is, whose prop-

erty?

MR. BISSELL: Yes.

MR. BISSELL: May I make an observation,

Your Honor?
THE COURT: Yes.

MR. BISSELL: If a certain bond payable to

bearer is in the possession of the duly authorized

representative of a company and is delivered to

an attorney for collection in that capacity that

is a prima facie showing of the ownership of

the bond, is it not?

THE COURT: Yes.

MR. BISSELL: That is all I was trying to

prove by this witness.

MR. STOUTEMYER: In the first place, the

record does not show whether this man was a

duly authorized officer of the corporation; and
in the second place, if the corporation owned the

bonds someone else did not own them at all, as

shown by this witness, and his knowledge is de-

rived from what someone else told him.
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THE COURT: This transfer, you can show
that this witness as the agent of the company
delivered the bonds to you for collection?

MR. STOUTEMYER: Whether the company
owned them or not is objectionable on the ground

that his knowledge is what someone told him.

MR. BISSELL: What I am endeavoring to

show is that these bonds were delivered to me
for collection as the property of that company.

The bonds, you will notice, are payable to bearer,

and their possession is prima facie evidence of

ownership.

THE COURT : This officer apparently is not

a defendant.

MR. BISSELL: I am asking what J. K. Mul-
len did with these bonds.

THE COURT: I think you can show they

were delivered by this gentleman, delivered to

you. Whether they were the property of the

corporation or not is another question. I think

you can show what the transaction was. Objec-

tion overruled.

(Question read.)

A. The property of the John K. Mullen and
Catherine S. Mullen Benevolent Corporation."

Whereupon the plaintiffs offered plaintiff's Ex-

hibits Nos. 1, 2 and 3 and the same were admitted

over the objection of the defendant.

Whereupon counsel for the plaintiffs announced

they would now take up case No. 743, being the case

of the J. K. Mullen Investment Company vs. United

States.
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Upon direct examination witness Green testified

as follows

:

In my capacity as representative of the Mullen

interests I had occasion to become familiar with

a certain corporation known as the J. K. Mullen

Investment Company.

Thereupon fourteen bonds of Local Improvement

District No. 9 of the Village of American Falls were

marked plaintiffs' Exhibit No. 4 for identification.

Resuming, witness Green testified

:

I have seen those bonds before. They were de-

livered to me at Gooding, Idaho. Those bonds

were delivered by me to you (Mr. Bissell) in the

presence of J. K. Mullen.

"Q. And as whose property were they deliv-

ered to me for collection?

MR. STOUTEMYER: We object to that on

the ground that it is not the best evidence, incom-

petent, and based on hearsay statements, so far

as this witness is concerned, as shown by his

previous testimony.

THE COURT: Objection overruled.

MR. BISSELL: I now offer plaintiffs Ex-

hibit No. 4 for identification in evidence.

THE COURT: What is the denomination of

those bonds?

MR. BISSELL: Fourteen $500.00 bonds.

MR. RAY: May I ask a question?

THE COURT: Yes.

MR. RAY : I will ask you whether these bonds

were delivered to you at the same time the other

bonds were delivered?
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A. In 1928.

Q. All a part of the same transaction, were

delivered to Mr. Bissell at the same time as the

others that you described?

A. Yes.

THE COURT : Who delivered these bonds to

you?

A. Mr. Mullen.

Q. (By Mr. Bissell) And you were then rep-

resenting the corporation?

A. Yes, sir.

Q. You were then an officer of that corpora-

tion?

A. Yes, I was a member of that company, as

its agent.

Q. When they were delivered to you, why did

they deliver them to you?

A. I had handled a good many bonds and a

good many papers for both that company and

the Colorado Grain and Elevator Company for

the J. K. Mullen Investment Company in

through Southern Idaho and different notes,

school bonds and other bonds; that under that

condition he usually delivered them to me. I was

located at American Falls and Gooding, and he

always turned them over to me.

Q. Did he deliver these bonds to you and the

other bonds, as testified to, to become the prop-

erty of this company that you represented?

A. To become the property of this company,

yes.

Q. And about when?

A. He told me

—



7G United States of America vs.

Q. (Int.) You received them as an officer of

or as a representative of the company with that

understanding?

MR. STOUTEMYER: The v^itness started to

say, 'He told me.'

Q. I asked him if he delivered these bonds to

him to become the property of this company.

A. Of the Benevolent Corporation, the Invest-

ment Company, yes, were the property of the

company, he told me.

Q. You received them as an officer and rep-

resentative of the company under those condi-

tions, did you?

A. I received them not as an officer of this

company, no.

Q. For the Mullen Investment Company?
A. The Gooding Mullen Elevator Company. I

was district manager of that at that time, which

was a Mullen property, a subsidiary of the Colo-

rado Grain and Elevator Company.

Q. How did they come into the possession of

this plaintiff here?

A. Mr. Mullen organized the J. K. Mullen In-

vestment Company as a sort of a holding com-

pany for the various interests he was interested

in ; the Benevolent Corporation he simply organ-

ized and transferred the bonds to as a gift to

them.

Q. Do you know that to be a fact?

A. That is what he told me."

Mr. Mullen gave those bonds to me personally

with my understanding at that time that they

were to be the property of that company. All of
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these bonds that I have testified to were to be

the property of—a part to the Investment Com-
pany and a part to the Benevolent Corporation.

''Q. You say 'part of them'?

A. Bonds in Districts 1, 2 and 8 were for the

Benevolent Corporation, and in District 9 were

for the J. K. Mullen Investment Company.

Q. Case No. 743 is the Investment Company
and No. 731 is the Benevolent Corporation?

MR. RAY: We register the same objection to

this as we did to the former question, upon the

ground that there is not sufficient identification

of the property.

MR. STOUTEMYER: In view of the infor-

mation given by counsel that the delivery was
made by Mr. Mullen and not by the president of

this corporation or any officer of it, and that

the only knowledge that the witness has in re-

gard to the ownership of the bonds was what
Mr. Mullen or someone else told the witness, we
wish to make the further objection to any fur-

ther testimony and move to strike out the previ-

ous testimony on the ground it is incompetent

and not the best evidence, and hearsay.

THE COURT: The bonds in these two suits

involved here were delivered to you as the prop-

erty of these two companies?

A. Yes, sir.

THE COURT : Did you take them and deliver

them to Mr. Bissell for collection?

A. Mr. Mullen and myself together.

THE COURT : You two together?

A. Yes.
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THE COURT: Objection overruled. Motion

to strike denied. Anything further?

MR. STOUTEMYER: In stating that these

bonds were delivered to you, part of them as the

property of one corporation, and part the prop-

erty of another, do you base your opinion on

what somebody told you? You have no knowl-

edge of it other than what was told to you by

someone?

A. No, sir.

He 4< H< :|< ^

Q. The fact is to your personal knowledge that

J. K. Mullen was the gentleman who organized

the J. K. and Catherine S. Mullen Benevolent

Corporation for the purpose of educating orphan
boys and endowed it with a great many millions

of dollars and that he was practically the sole

owner of that corporation?

MR. STOUTEMYER: We object to that.

Q. (Cont.) And that as such he was in pos-

session of these bonds and delivered them to you
and me for collection?

MR. STOUTEMYER: I think that who or-

ganized this corporation and endowed it, if it

was organized and endowed, is a matter of

record.

MR. RAY: And immaterial.

THE COURT: Do you object for any other

reason ?

MR. STOUTEMYER: Also based on hear-
say, so far as his knowledge is concerned.

THE COURT: He testified these bonds were
delivered by Mr. Mullen and he knows they be-
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came the property of these two companies in-

volved in these two suits mentioned in these

cases. I understand he has testified that he knew

that transaction, what it was, and that they

were delivered under those conditions and cir-

cumstances, other than what Mr. Mullen told

him ; that they were delivered to him for collec-

tion as the property of the plaintiffs. Do I mis-

understand his testimony, that he testified to

that?

MR. BISSELL: I think that is just about his

testimony.

MR. STOUTEMYER: Also that he testified

that his sole knowledo^e as to that is based upon

hearsay, that he said Mullen delivered the bonds.

His statement that they were delivered as some-

body's property is based solely upon statements

made to him.

THE COURT : He has also testified that he

is an officer of the company, and the bonds are

payable to bearer. Let us get it straightened

out. I understand that in these two suits, a cer-

tain number of bonds of certain denominations,

and so forth
;
you are familiar with those bonds,

is that correct?

A. Yes, sir.

THE COURT: How did you come into pos-

session as an officer of these plaintiffs involved

in these two suits, of these bonds?

A. Mr. Mullen delivered them to me.

THE COURT: When he delivered them to

you under what circumstances and conditions

were they delivered to you and what knowledge
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did you derive from him?

A. He delivered me the bonds in Districts 1,

2 and 8 and he said these belong to the Benevo-

lent Corporation ; and the bonds in District No. 9

were for the J. K. Mullen Investment Company.

He has given me many other papers to collect

for the Investment Company, and for the Colo-

rado Grain and Elevator Company, and he

wanted me to know which of these companies

these bonds were for.

THE COURT: What did you do with them

when they were delivered to you?

A. We went up to see Mr. Bissell and turned

them over to him.

THE COURT: You were then representing

what company?
A. The Gooding Grain and Elevator Com-

pany, a subsidiary of the Colorado Grain and

Elevator Company, which is a Mullen organiza-

tion.

THE COURT : You were then connected with

the Gooding Elevator Company of Utah?
A. I was district manager of the Gooding Ele-

vator Company.
THE COURT: How did these bonds become

the property of these plaintiffs?

A. The property of these plaintiffs?

THE COURT: Yes.

A. Mr. Mullen purchased the bonds originally

through the investment company.
THE COURT: The Gooding Investment Com-

pany?

A. No, the J. K. Mullen Investment Company,
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and then he gave a portion of the bonds to the

Benevolent Corporation. In other words, these

bonds were purchased away back in 1915, I

think, and the Benevolent Corporation was not

organized until 1925, so that he did not give

them to them until about that time, the time it

was organized.

THE COURT: All right, proceed."

Upon examination by Mr. Ray, witness Green tes-

tified as follows:

I have never been an officer of the John K.

and Catherine S. Mullen Benevolent Corpora-

tion or of the J. K. Mullen Investment Company.

^'MR. BISSELL: As an employee of the J. K.

Mullen system, of which the Oneida Elevator

was a part, and the Gooding Elevator Com-
pany a part, and the Inter-Ocean Mills a part,

from time to time were you delivered notes,

bonds and securities for collection and in-

structed by the company delivering them to you

to what subsidiary corporation those things be-

longed?

MR. STOUTEMYER : We object to that ques-

tion on the ground it is incompetent, and it has

not been shown that this witness was an em-
ployee of the Mullen corporations generally, but

only by the Gooding Elevator Corporation.

THE COURT : Objection overruled.

A. Yes, sir.

Q. Now what corporations were in the Mullen

organization and for whom did you make col-

lections?
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MR. STOUTEMYER: That is not the best

evidence of what was controlled by Mr. Mullen.

There is evidence of record of that fact.

THE COURT: Yes, that goes to the question

of identifying the corporations.

MR. BISSELL: Here is the situation we are

evidently confronted with, Mr. J. K. Mullen, as

the court I think well knows, was interested in

many, many corporations throughout Southern

Idaho. Among those were the Victory Mills at

American Falls, Gooding and Jerome, Twin
Falls and Idaho Falls. All of these things were

run as separate corporations under a separate

name, usually called after the town or county

in which they were operating. Therefore, when

papers were sent out to their district manager

for collection the district manager always was

advised as to which particular one of these sepa-

rate corporate entities this particular piece of

paper belonged; that was the practice, and it

goes to establish the ownership. That is the only

object of this testimony, and I think it is mate-

rial in order to develop the idea brought out by

Your Honor in your question.

THE COURT : Answer the question.

(Question read.)

A. Yes, sir.

Q. And were suits brought on those obliga-

tions and in accordance with instructions which

you received?

MR. RAY: That is immaterial, Your Honor.

THE COURT: Objection overruled.

A. Yes, sir.
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MR. BISSELL: That is all.

MR. STOUTEMYER: We now move to strike

all the testimony of this witness on the ground

it is hearsay and not the best evidence ; that the

witness is incompetent to answer the question.

THE COURT: Motion denied.

MR. STOUTEMYER: (Cont.) In respect to

the ownership of these bonds and his relation-

ship to these corporations.

THE COURT: Motion to strike denied.

MR. BISSELL: One more question: Mr.

Green, calling your attention to Exhibit No. 4,

I will ask you to state whether the bonds therein

represented are unpaid?

A. Yes, sir.

MR. BISSELL: That is all.

THE COURT: You are excused."

There was no cross-examination of witness Green.

Thereupon, Willard S. Bowen was called as a wit-

ness for plaintiff in the case of John K. and Cath-

erine S. Mullen Benevolent Corporation v. United

States (case 731) and being first duly sworn, his

qualifications as an accountant being conceded, in

support of the issue as to whether or not the original

assessments made by the City of American Falls to

meet and retire the special improvement district

bond issue in Improvement Districts Nos. 1, 2, 8 and

9 of the City of American Falls was sufficient for

that purpose, testified as follows

:

I have made four separate audits of the books

of the City of American Falls in respect to the
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said improvement districts, one covering a pe-

riod from 1915 to February 28, 1923; another

from that time to October, 1926, which included

an audit of the general fund from the time of

the original audit of the improvement district

funds; a third to May 3, 1927, and a fourth to

May 5, 1931, which is in three sections, one of

which covers the special improvement district

funds and another the general funds. All of

these audits are with reference to the funds of

Special Improvement Districts 1, 2, 8 and 9 of

the City of American Falls (plaintiffs Exhibits

8, 9, 10, 11 and 12—see appendix). Plaintiffs

exhibits are carbon copies of my reports to the

City of American Falls upon those audits. Ex-

hibit 12 being a report of my general audit end-

ing May 5, 1931.

''MR. STOUTEMYER : We have no objection

to the compilation in so far as it is applicable

to the issues involved in this case, but we do

object to the report upon the ground that there

are other matters and statements not admissi-

ble; and on the further ground that under the

decision of this court the re-assessment is void

;

the only valid assessment was the original as-

sessment. The only issue involved in these ac-

counts is a question whether the original assess-

ments were paid. And further, that in so far

as purporting to apply to the payment of the

original assessment, if there is any part of it

applying to that, it is also improper and irrele-

vant and immaterial because that issue has not

been raised by the pleadings, the plaintiff hav-
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ing never alleged any failure to pay any part of

the original assessment, which was the only valid

assessment. As I understand it, the allegations

of the complaint are that through mistake or

inadvertence the original assessment was not

sufficiently large and that that was partly re-

sponsible for the non-payment of the bonds. A
re-assessment is only permissible when through

mistake or inadvertence the original assessment

was insufficient to pay. This data would only

be material for that purpose. The original as-

sessment— the re-assessment was attempted

more than two years after the title passed to the

United States, and that having been decided to

be valid, all of this data and all of these records

become immaterial except as to the payment on

the original assessment, and that is not material

because not alleged it was not paid, and no claim

it was not paid.

THE COURT: That now presents the second

question. I think I will reserve my ruling on

that until the final argument. There might be

matters in there that are mere statements of

the witness here.

MR. BISSELL : That is a report of audit, and

the report of an auditor is always a conclusion.

THE COURT : I will reserve my final ruling

on that question as to the admissibility of this

evidence.

MR. BISSELL: Subject to that it will be ad-

mitted?

THE COURT: Yes, received subject to final

ruling."
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Whereupon plaintiffs' Exhibit No. 8 was admitted

in evidence.

^'MR. BISSELL : I now offer that in evidence,

the second audit report.

MR. STOUTEMYER: We object to that on

the grounds as stated in the former objection.

THE COURT: The same ruling and under-

standing, and it will be received at this time.

* * * *

Q. Handing you a paper which has been

marked plaintiffs' Exhibit No. 10 for identifi-

cation, in case No. 731, I will ask you if that

contains a report which you made for the City

of American Falls and the audit just re-

ferred to?

A. Yes, that is a carbon copy of the original

report that was handed to the officers of the City

of American Falls.

MR. BISSELL: That is offered in evidence,

dated June 6, 1927.

MR. STOUTEMYER: That is objected to on

the grounds stated with reference to the pre-

vious offers.

THE COURT : Admitted with the same un-

derstanding and reservation of ruling.

MR. BISSELL: I will ask that the report of

the audit of June 1st, 1931, as to special im-

provement funds be marked as Exhibit No. 11

in case 731, and that the report of the general

audit of the same date, dated June 1st, 1931, be

marked as Exhibit No. 12 in case 731.
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MR. STOUTEMYER: That is objected to on

the same grounds as to the last three exhibits,

and on the additional ground in so far as they

relate to the cause of action in this suit was filed

previous to that and cannot be used to support

a claim for the recovery of compensation, which

must be based on the rights that the plaintiff

had prior title. That is in addition to the other

grounds.

THE COURT: Overruled.

MR. STOUTEMYER: I wish to move in this

connection to strike out all of the Exhibits Nos.

8, 9, 10 and 11 as not applicable to the issues

as presented by the pleadings and by the decision

of this court an attempted re-assessment is not

valid.

THE COURT : I will receive this exhibit with

the same understanding as the others, that the

court will reserve its ruling on the motion to

strike. This goes to one of the main questions

in the case."

Continuing, witness Bowen testified:

In making the audit referred to and the re-

ports which have been entered in evidence, I

had occasion to examine the original assessment

made for the purpose of paying the interest and
principal of bonds in Districts 1, 2 and 8 as the

same became due and payable with reference to

and for the purpose of ascertaining whether or

not the original assessments as extended were
sufficient to pay the principal and interest upon
the bonds as they by their terms became due.
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*'MR. BISSELL: I will offer this photostatic

copy of the bond assessments of the City of

American Falls. I assume it is correct.

MR. STOUTEMYER: No objection to that.

THE COURT: Admitted.

(Marked plaintiff's Exhibit No. 13 in 731.)"

Continuing, witness Bowen testified:

Plaintiffs' Exhibit No. 13 in case No. 731

appears to be a photostatic copy of the bond as-

sessments for Local Improvement Districts 1, 2,

8 and 9 and one of the books which I examined

for the purpose of ascertaining whether the orig-

inal assessment levies were sufficient to pay

the interest on these bonds as the same became

due and the principal of the bonds as the same

became due according to the terms of the bond.

''Q. As a result of that examination did you

determine as a mathematical problem whether

or not the assessment as originally assessed is

sufficient, as evidenced by that assessment roll,

to pay the interest on the bonds and the principal

as it became due, in accordance with the terms

of the bonds, in District No. 1 ?

MR. STOUTEMYER: We object to that on

the same grounds that were urged to the previ-

ous offers.

THE COURT: Objection overruled. Admit-

ted."

Continuing, witness Bowen testified:

From an examination of the original assess-

ment roll it appears that the assessments orig-
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inally assessed in said special improvement dis-

tricts have proven insufficient to pay the prin-

cipal and interest upon the bonds of those im-

provement districts in full.

"Q. Did you make a similar calculation as to

District No. 2?

A. I did.

Q. From your examination and calculation?

MR. STOUTEMYER: I make the same ob-

jection to this question.

THE COURT: Same ruling.

Q. Was it possible for you to determine solely

as a mathematical proposition whether the orig-

inal assessment made was sufficient to pay the

interest and principal of the bonds as the same
became due?

MR. RAY: I make the special objection to

that because it does not cover the estimated cost

of construction.

THE COURT: Objection overruled.

Q. Answer the question.

A. It would be possible to show that on No. 2

as well."

The estimate in the bond assessment book as

to the principal of the bonds was $1.51 more
than the actual bond issue in District No. 2;

that is to say, $1.51 more than the principal.

As to the interest, that requires another explana-

tion, which also goes back into District No. 1 and
may apply there as well. Taking into consid-

eration the denomination of the bonds and the

terms of the assessments the estimate was not
sufficient to pay the principal and interest in
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District No. 2. The result of my calculation as

to District No. 8 was the information that the

assessment estimated in one district was $14.15

more than enough to pay the principal on the

bonds, but the situation as to interest is the same

as in Districts Nos. 1 and 2.

''Q. At the time you were engaged in making

the audit referred to in the book which you have

in your hand as of October, 1926, did you have

occasion— did your audit disclose that there

would be a balance of bonds in District No. 1, 2

and 8 unpaid?

A. That there would be, or that there was

now?
MR. STOUTEMYER: We object to that as

not applicable to any issue in this case. You
asked whether they are unpaid or not?

MR. BISSELL: Yes, whether any bonds are

unpaid.

MR. STOUTEMYER: That is not the best

evidence.

THE COURT: Objection overruled.

Q. Answer the question.

A. There are bonds unpaid in all districts."

As an auditor of the city of American Falls,

I took up with some officers of the United States

Government the matter of these unpaid bonds

of Districts Nos. 1, 2 and 8.

"Q. To what representative of the United

States Reclamation Service did you make those

reports?

A. Mr. F. C. Bohlson.

Q. What position, if any, did Mr. Bohlson oc-
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cupy in American Falls at this time, if you

know?
MR. STOUTEMYER: We object to that as

incompetent, irrelevant and immaterial.

THE COURT: Objection overruled.

A. I am not able to state what position except

in a general way.

Q. What was that position in a general way?

A. Well, he was apparently looking after the

condemnation details, condemnation of the

rights of way.

Q. And arranging for the payment of taxes

to the county and apparently handling the ac-

counts in

—

MR. STOUTEMYER: (Int.) That is not

within the knowledge of this witness.

Q. Do you know if Mr. F. Bohlson was an

employee of the United States Reclamation

Service at American Falls?

MR. STOUTEMYER: Not in responsible

charge ; a clerk in the office.

MR. BISSELL: I wondered if there was any

real controversy about that.

MR. STOUTEMYER: We are willing to con-

cede that he was a clerk in the office at Ameri-

can Falls, also a clerk in the Reclamation office

in American Falls. He will go on the stand.

THE COURT : The objection is well taken.

MR. BISSELL: It is now conceded that Mr.

Bohlson was a clerk in the employ of the United

States Reclamation Service at American Falls,

Idaho?
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MR. STOUTEMYER: You have got the rec-

ord as to that, Mr. Ray?

MR. RAY: That is agreed to.

Q. As auditor of the City of American Falls,

did you take the matter of these unpaid bonds

up with Mr. Bohlson?

A. I did.

Q. Did you at that time inform Mr. Bohlson

as to the amount of bonds due?

MR. STOUTEMYER : We object to this ques-

tion on the grounds previously stated, incompe-

tent, irrelevant and immaterial.

MR. BISSELL: It is a question whether or

not the government acted in good faith in the

purchase of those lands if the man in charge of

their office had information of the fact that

these bonds were due.

MR. STOUTEMYER: The question is wheth-

er this man was in charge in such a capacity to

bind the government.

THE COURT: The record is not satisfactory

on that point.

Objection sustained.

Q. What, if anything, did Mr. Bohlson state

as to any provision that had been made for the

payment of these bonds?

MR. RAY : That is immaterial, and not bind-

ing on the government, no matter what he said.

MR. STOUTEMYER: Also hearsay. You
have to show that this man had some authority

to bind the government before that evidence is

' received.
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THE COURT: If you make a connection

showing this clerk's statements were binding I

will allow it.

MR. BISSELL: I want to introduce it for the

purpose of showing that a certain amount of

money was held out, and if we can then it is

competent.

THE COURT: I will allow it in subject to

your making that connection. If you don't con-

nect it up I will strike it.

Q. Answer the question."

Continuing, witness Bowen testified:

Mr. Bohlson, a clerk in the office of Construc-

tion Engineer Banks, said that there was held in

some sort of a fund approximately $13,000.00

for the purpose of paying the assessment that

had not been paid on the land that has been pur-

chased. Mr. Bohlson's statement included Dis-

trict No. 9 in case No. 743 of the J. K. Mullen

Investment Company v. United States.

Upon cross-examination, witness Bowen contin-

ued to testify as follows

:

From my report of October 31, 1926 (plain-

tiff's Exhibit 9), it is shown that the actual

collections made by the city exceeded the amount
originally assessed on the assessment roll (plain-

tiff's Exhibit 13), in District No. 1 by approxi-

mately $1,871.44; the cause or source of that

excess collection was largely, I presume, penal-

ties and interest on delinquent taxes less the col-

lection fee of IVi'' paid to the county for han-
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dling these tax collections. Many of the lot own-

ers, prior to the time the United States pur-

chased the property, allowed their taxes to be-

come delinquent until the United States pur-

chased, when they paid up not only their assess-

ments but in addition the penalties and interest

on delinquent taxes, which accounts for this ex-

cess collection. There are similar excess collec-

tions in other districts. The amount of such

excess collections, as was not lo^t in the defunct

bank, was fully applied to the payment of prin-

cipal and interest upon these bonds, with the

exception of a slight misapplication of $12.00.

In theory the original assessments were cor-

rectly calculated to pay out the bonds and inter-

est in ten years in annual installments, but, due

to the fact that the bonds were not small enough

in denomination, even had they had the funds

on hand they could not have redeemed them.

''MR. RAY: Why?
A. For instance, on the original issue of No.

1, for $24,000 would pay $2400 a year; the

bonds were in denominations of $1000. Each
year you could have taken up $2000 worth of

bonds, and the first year you would have had

$400 of idle money to carry over until next year;

the next year you would have had $2400 more,

plus the $400, which would have been $2800. You
could have taken up $2000 worth of bonds and
$800 left over, which was idle money, with which
to that extent to resume the interest, according

to the original theory.

Q. (By Mr. Stoutemyer) As I understand you
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then, the discrepancy or deficiency was due

largely to the denominations in which the honds

were issued, and to the fact that the optional

date of payment was not so provided as to con-

form to the date of collections, with the result

that the money was held idle in the treasury

while interest accumulated on the bonds, is that

the situation?"

Witness Bowen continued to testify as follows:

I do not believe the delay in payment of the

bonds after the money was collected from the

lot owners was the principal cause of the default

in the payment of the bonds. There was consid-

erable loss both in principal and interest on the

bonds due to the failure of the First National

Bank of American Falls in which the city

treasurer, after collection of local improvement

district assessments, had deposited them; this

loss would affect the interest item in that it

would have tied up that money so that it could

not have been used to redeem the bond principal

or the bond coupons, the latter of which would

be paid out of the first funds coming in; the

principal would be deferred until there were
sufficient funds to retire it, all the time drawing
interest as the funds tied up in the bank drew
no interest while the bonds outstanding con-

tinued to accumulate interest. There was con-

siderable delay in the payment in addition to

that which resulted from lack of conformity be-

tween the denominations of the bonds and the

amount of money that came in from time to
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time ; however, I believe, that was not so serious.

Of course the heavy tax collection period—that

is the time at which the city would receive its

proceeds from the heaviest tax payment—would

be w^ell around the first of the year ; the interest

due on these bonds was due, one on February 1

and another on February 15, as I recall, and

two of them March 1, so that it was entirely

possible that considerable sums of money might

remain idle in the city treasury from the time

it had been received from the fall tax collections

up to the time it could be applied to the bonds,

possibly a period of two months. One of the rea-

sons for the trouble was largely due to the fact

that the bonds were in such large denominations

that they could not be conveniently paid out of

the money as it came in without delay in holding

money idle in the treasury. Another reason

which contributed to some extent was in issuing

the bonds they did not designate a convenient

and economical date for the exercise of the

option to pay off the bonds. If the assessment

roll was made up and the assessments made
prior to the time that the bonds were issued and

sold as required by statute, and if the bonds had

been issued in smaller denominations and with

a convenient and economical option payment
date, that difficulty would have been avoided.

The money that had been collected from the lot

owners in these assessments was deposited by

the treasurer of American Falls in the bank
which failed. There was on deposit by the city

treasurer in the First National Bank of Ameri-
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can Falls when it failed:

$1 3 68.73 as to Improvement District No. 1

60.51 " " " " " 2

2155.95 '' " " " " 8 and

3031.15 " " " " " 9.

The time elapsing between the time of closing

the bank and the time of partial recoveries of

deposits was as follov/s : The bank failed to open

on February 7, 1923. The first proceeds of

liquidation were paid in October, 1926. The sec-

ond partial payment of proceeds of liquidation

was April 4, 1927, and a still further recovery

was made December 6, 1927. A part of the

deposit v/as never paid. The loss of interest dur-

ing the time these funds were tied up in the bank

and until the times of partial payment is one

cause for the default on the payment of the

bonds as the bonds continued to draw interest

at 7% but no interest was paid on these deposits

until the partial payments were collected and

placed on deposit with another bank at 2% in-

terest.

A substantially greater portion of bonds in

District No. 9 (case No. 743) remain outstand-

ing and unpaid than in any of the other districts,

and in that district a substantial part of the

original assessment has never been paid upon

lots outside the reservoir site, which is not true

in those districts (Nos. 1, 2 and S) where the

United States purchased all of the lots.

"Q. In one of your reports, Mr. Bowen, you
refer to a special deposit which you set up as a

collection of a judgment against Sam Forter.
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Who was Sam Forter?

A. Sam Forter, as I understand it, was a con-

tractor who let

—

MR. BISSELL : I object to the introduction of

any evidence concerning the recovery of judg-

ment against Sam Forter as far as Districts 1,

2 and 8 are concerned, that being a cause of

action for defective construction of sidewalks, in

District No. 9. That is not material here.

THE COURT: Objection sustained, but not

as to No. 9.

A. Sam Forter was a contractor who con-

structed all, or part at least, of the sidewalks in

District No. 9."

In addition to the several bond funds in the

bank when it closed, there was a special deposit

of a balance of an amount recovered from a

contractor who constructed the improvements

in all or part of Improvement District No. 9.

This amount was originally $2916.53 and was
paid to the City of American Falls on January

3, 1917. This $2916.53 collected from Sam For-

ter, the improvement contractor, was not paid

upon any part of the bond issue or indebtedness.

''Q. To what extent could the default of the

bonds in that district have been reduced had that

collection been promptly applied to the reduc-

tion of the indebtedness of the sidewalk district

instead of held in the special account and used

for other purposes?

A. Well, I can best answer that by saying that

at the time the First National Bank of American

Falls closed, there was $438.75 in that account.
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and had that been paid at that time, or before

that time

—

Q. (Int.) My question is, how much would it

have been reduced if the amount of this collec-

tion of Forter of $2915.00 been promptly ap-

plied to reduce the bonded indebtedness. That

was the question.

MR. BISSELL: That is objected to as imma-

terial. The bonds are in evidence and only pay-

able at a certain time.

THE COURT: Objection sustained to the

form of the question."

Continuing, witness Bowen testified on cross-ex-

amination :

The books of the city show that the general

idea with reference to the payment of these spe-

cial improvement district bonds was that they

ran for 10 years with an option to pay them

earlier than that date. Partial payments have

been made upon the principal of these bonds here

in evidence. A partial payment of $500 was

made on bond No. 21 in Improvement District

No. 1 ; a partial payment of $325 on bond No. 38

in District No. 8, and a partial payment of $350

on bond No. 38 in District No. 9.

On re-direct examination, witness Bowen contin-

ued to testify as follows

:

On collection of the assessments in these spe-

cial improvement districts, the city ultimately

collected approximately $1800 in excess of the

amount of the original assessment; the amount
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of $1800 is arrived at in this manner: The re-

ceipts from the county treasurer, including

taxes, penalties and interest, receipts direct from

the Reclamation Service and receipts direct from

others totaled, and deduct from that the amount

set up on the tax rolls as the original estimate

for principal and interest. The source of the

excess payment was interest and penalties and

to some extent it offset the extra interest which

accrued on the bonds by reason of their not being

paid promptly.

In one of my reports (plaintiff's Exhibit No.

9) I refer to a special deposit set up as a col-

lection of a judgment against Sam Forter who,

as I understand it, was a contractor who con-

structed all or a part of the sidewalks in Dis-

trict No. 9. The amount of this judgment,

$2916.53, was paid to the city by Sam Forter

and placed in this special fund on January 3,

1917. This fund was carried until disbursed in

part as follows

:

0. R. Baum, for services $600.00

0. F. Crowley, for services 150.00

American Falls Press, printing and

publication 1486.80

R. J. Newell, for labor 37.00,

leaving a balance in April, 1917, of $642.75. At
the time the bank closed, there was a balance

in the fund of $438.75. The difference between

that and the $642.75 which existed in April,

1917, we were required to estimate inasmuch
as it could not be directly explained, a fund of

some $200.00. At the time this money was re-
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ceived by the city, on April 14, 1917, there were

not at that time any bonds due and payable be-

cause a year had not elapsed since the issuance

of the bonds. It would have been possible at

that time to have immediately applied that

money to the payment of interest or principal on

these bonds, but not according to the set-up or

the terms of the bonds. I cannot tell just the

amount of money that Districts 1, 2, and 8 lost

by reason of loss of interest and of principal

from the failure of the First National Bank of

American Falls; the amount of money that is

still unavailable by reason of the bank fail-

ure is

—

for sewer district No. 1 $131.25

;

" " " No. 2 6.79

in sidewalk district No. 8 242.12

or a total of $380.16

computed to April, 1931. The net loss from the

same cause in District No. 9 is $340.42, and in

the special fund $49.28.

The difference between the principal of the

bond issues of the improvement districts and the

amount set up for principal on the assessment

roll is as follows

:

Principal On assessment
of bonds rolls

District No. 1. .. .$24,000.00 $23,638.04

2.... 7,150.00 7,151.51

8.... 21,506.05 22,040.20

9.... 25,219.25 25,216.78

There was no additional amount set up of

11/^% to pay for the collection of the principal;

(t <<
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that is the fee which I think the statute allows

the county for collection.

On recross-examination, witness Bowen continued

to testify as follows

:

I did not make any calculations as to the

amount of interest lost by reason of the bank

failure but I know in a general way that there

were a number of years when the money was

tied up and no interest payment received. In

making the set-up upon the assessment roll on

account of the several improvement districts,

there was no sum set up for payment of the

first year's interest on the bonds of District

No. 1 ; and in Districts 2, 8 and 9, this item was

not originally set up but was set up in the sec-

ond year in addition to the first year's interest.

This fact naturally started the payment of in-

terest and principal off upon an incorrect basis

and required the city to use money received for

the principal each year for the payment of in-

terest.

''Q. And then would you say from an exami-

nation of your books and the set-up for interest

and assessment that the manner of making the

assessments and the mistake contained therein

was responsible for the fact that the interest and

principal of the bonds were not paid as the same

matured, according to their terms?

A. That was very largely responsible.

Q. That is practically responsible, is it not,

which really caused this condition?

Mr. BISSELL: We object to that as immate-
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rial, calling for a conclusion, and hearsay.

THE COURT: Objection sustained as lead-

ing."

Continuing, witness Bowen testified as follows:

The penalty received in collection of delin-

quent taxes will not offset the accumulated in-

terest on the bonds; the rate of penalty was 6%
part of the time and 29^ part of the time.

**Q. What do you mean by two per cent?

A. On the whole amount of taxes.

Q. There is no penalty on delinquent taxes as

low as two per cent, is there?

MR. BISSELL: I object to that as calling for

a conclusion and immaterial.

THE COURT: Objection sustained."

Whereupon, the plaintiff to support the issues

made herein—that an attempt had been made to

re-assess the property within the special improve-

ment districts but had been prevented from so doing

by action of the defendant United States in taking

title to the property within said improvement dis-

tricts, thereby rendering said property tax exempt

—

produced as a witness T. H. Davie, who being duly

sworn, testified as follows

:

I am the city clerk of American Falls and in

custody of the ordinance book of that city. I

have here original Ordinances Nos. 122 to 125

and also copies thereof. (Whereupon the copies

were offered as substitutes for the originals, and
marked plaintiff's Exhibit 16—see appendix.)
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"MR. BISSELL : I offer them in evidence and

offer to substitute in lieu thereof a copy of the

American Falls Press, which was the official

newspaper of the City of American Falls, which

has each of the ordinances printed verbatim and

in full.

MR. STOUTEMYER: We object to that on

the ground it has not been shown that the United

States acquired title and that the attempted re-

assessment was void and already discharged in

this case, and therefore immaterial.

THE COURT: You do not object on the

ground that they are not ordinances of the city,

and passed by the city?

MR. STOUTEMYER: No.

THE COURT : Objection overruled."

Witness Davie resuming, testified as follows:

I was the owner of property in American Falls

and in the reservoir site, and sold my property

by contract to the United States about 1925. At
the time of settlement someone in the Reclama-

tion office, now unknown to me, explained the

purpose of withholding a sum of money from the

purchase price.

"Q. At the time you made settlement with the

Government, did the party having charge there

of the paying out of money, explain to you why
a certain sum of money was being withheld from
you?

A. Yes.

Q. What explanation did he give?

MR. STOUTEMYER: We object to this; it
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has not been shown that any such statement was

made by any one who had any authority to bind

the Government.

THE COURT : Let him state who it was, if

he can.

Q. Do you remember which one of those three

gentlemen it was?

A. No, I do not.

THE COURT: Are you clear that it was one

of those three gentlemen named?
A. I know it was a gentleman in the reclama-

tion office.

Q. And who were in there in charge of that

work, if you remember?
A. Mr. Banks, Mr. Bickel and Mr. Bohlson. I

think there was also Mr. Anderson. He was in

there at that time ; he was a clerk of some kind.

Q. Mr. Anderson have anything to do with

buying the property?

A. No.

Q. Was the gentleman with whom you settled

one of the three whom you have named?
A. Yes.

THE COURT : Objection overruled. Answer
the question."

Witness Davie continued to testify:

It was my understanding that it was withheld

to take up the unpaid assessments upon the prop-

erty.

On cross-examination, witness Davie continued to

testify

:
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This money which was withheld was event-

ually paid over to me some two or three years

later. I think I understood that this money was
withheld temporarily.

Whereupon T. C. Sparks was introduced as a wit-

ness on behalf of the plaintiff, and being duly sworn,

testified as follows

:

I am an abstracter by occupation, have han-

dled some real estimate transactions and am at

present mayor of American Falls. I have also

been on the city council from 1919 to 1921 and

from 1923 to 1927; I was a property owner in

the old town of American Falls at a time when
the United States Reclamation Service was con-

structing the American Falls Dam. During that

time F. A. Banks was the engineer in charge

and he had assistants in the office during that

period, a Mr. Bickel and a Mr. Bohlson, and

Mr. E. P. Anderson. As an official of the city

and as a property owner, I talked with Mr.

Banks and the several men in his office regard-

ing the question of payment of these improve-

ment district bonds. When settlement was made
for my property, there was an amount held up to

cover contingencies arising in case there was
not enough money from these sidewalk and

sewer assessments to retire the bonds ; this was

in addition to the amount held back for the pay-

ment of current taxes, a mortgage and the pay-

ment of the balance of the ten annual assess-

ments on my sewer and sidewalk.

"Q. Was there an amount of money held up
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from you as an individual and property owner
by the government for the purpose of retiring

these sidewalk and sewer bonds?

MR. RAY: That calls for the conclusion of

this witness.

MR. BISSELL: It calls for a fact.

THE COURT : He can state whether that was
a fact or not. Overruled."

Resuming, witness Sparks testified:

There was an amount of money held up for

that purpose. I had occasion to have personal

knowledge as to whether or not the government
was holding out similar sums of money from
other sources and it was commonly known
around town that a portion of the money due
each property holder in the district was with-

held by the government for that purpose.

**Q. How long did the government retain this

money which they held out on you, telling you
that it was for the purpose of paying these

bonds?

MR. RAY: I don't know that they ever told

him that in the testimony.

THE COURT: Yes, I think so. Did you say

that?

A. Yes. For the purpose of paying the bonds.

THE COURT: Overruled."

Resuming, witness Sparks testified

:

I could not say exactly in my case how long the

money was held out but it seems to me it was be-

tween 18 months and 3 years. The old town-

site of American Falls was not all flooded at
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once; portions of American Falls in special im-

provement districts 1, 2 and 8, 1 would say, were

flooded late in the fall of 1925 or winter of

1925 and spring of 1926 as the water rose dur-

ing storage. I think the Grand Hotel, as I recall,

was the last building to be moved in the later

winter of 1925 or perhaps in the spring of 1926;

my house was about the fifth house left on the

townsite and I moved it off in April, 1925, and

between that date and the time of the removal

of the Grand Hotel was the period of removing

the balance of the buildings.

On cross-examination, witness Sparks continued to

testify as follows

:

The lands purchased by the Government for

reservoir purposes were partly secured by pur-

chase and partly by condemnation. I believe

there were two different kinds of standard form

of land-purchase contract used. Defendant's

Exhibit 1 is one of the forms used (Defendant's

Exhibit 1 admitted in evidence without objec-

tion—See Appendix). Paragraph 7 of Defend-

ant's Exhibit 1 provides that the government

may deduct from the purchase price the amount
of valid liens. Some deductions were made in

purchases about the year 1923 ; the reassessment

was not made until 1928, when there was talk

about the setup not being sufficient and about

a reassessment. The amount of these temporary
suspensions were returned without comment to

the land owners; I know they were returned

and that under the terms of paragraph 7 of the
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contract (Defenedant's Exhibit 1) such deduc-

tions could legally be made.

On redirect examination, witness Sparks proceed-

ed to testify as follows

:

Paragraph 7 of the contract (defendant's

exhibit 1) provides that the Government may
withhold the money for any liens or encum-

brances existing against the property; I would

not say the government withheld sufficient

money to discharge these bonds in all instances

but in a very great number of them. I do not

know who eventually decided the question as to

whether or not these bonds were liens.

Recalled, and resuming as a witness for the plain-

tiff, witness Sparks testified

:

As an abstracter I have prepared at your re-

quest a list of the lots in Improvement District

No. 9, which have been taken over by the govern-

ment, together with an abstract of the reassess-

ments reassessed against said lots under the re-

assessment ordinance ; that is the paper marked

Plaintiff's Exhibit No. 4 in case No. 743.

**MR. BISSELL: I offer this, which is certi-

fied by the abstracter, and made as such, show-

ing the property taken over and inundated in

district No. 9, together with the amount of the

reassessment under the ordinance.

MR. STOUTEMYER: I do not object on the

ground it is a copy, but we do object on the

ground it is incompetent, irrelevant and imma-
terial, for a number of reasons, and including
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the fact that the attempted reassessment oc-

curred a number of years after the Government

purchased the property and is void for all pur-

poses; for the further reason there is an entire

lack of showing of the necessary facts under the

state statute to authorize a reassessment placed

against privately owned property.

THE COURT : Objection overruled.

MR. BISSELL: Exhibit No. 4 in case 743."

Resuming, witness Sparks testified:

I am familiar with the boundaries of improve-

ment districts 1, 2 and 8. All of district 1 and

all of district 8 and most of district 2 were in-

undated by the building of American Falls dam
and reservoir. A small portion of the high land

which borders the water line of the reservoir in

district No. 2 was not inundated; I have been

an abstracter for 16 years in American Falls

and while not engaged in the general real estate

business, I have handled property for non-resi-

dents on some occasions; I have become ac-

quainted with the value and location of various

properties in American Falls and in my opinion

the un-inundated portion of district No. 2 would

be worthless for residence or business purposes.

No cross-examination.

0. F. Crowley, being called as a witness on behalf

of the plaintiff, and being duly sworn, testified

:

I reside in American Falls and have been City

Treasurer since 1923 or 1924. I recall the cir-

cumstances of building the American Falls Dam
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and prior to that time I was a property owner

within the reservoir site. I am acquainted with

Mr. Banks, the project engineer, and Mr. Rohl-

son, clerk, and Mr. Bickel, who were in charge

of building the dam and acquiring the right of

way. In dealing with them for the sale of my
property there was a sum of money withheld

from the purchase price when settlement was

made and paid over to me about two years later.

It was explained to me why the money was being

withheld by whom, I don't remember, but I

think it was Mr. Bickel who was one of the men
in charge of the dam and with Mr. Bohlson who
had to do with securing the right of way.

"Q. Did the party withholding, or with whom
you were settling on behalf of the Government,

then and there state why the money was with-

held.

A. They did.

MR. STOUTEMYER: We object to that;

there is no showing that the person he talked

with had any authority to bind the Government.

THE COURT: Can't you state with whom
you were dealing with there in your owti trans-

action, what it was and what was done? Three
men were there, you say?

A. Your Honor, I know what was done, but

the reclamation people were frequently in my
office on tax matters and different things, and
it is hard for me to recall any individual trans-

action.

Q. With any one of those three men?
MR. STOUTEMYER: You are now testify-
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ing as to your own piece of property, you say?

Do you know whom you dealt with?

A. I think it was Mr. Bickel. I would not

swear to that.

THE COURT: You will not make that state-

ment; you will not swear to that?

A. I would say I think it was Mr. Bickel that

the statement was made by, but it is quite a

while ago.

THE COURT: Who was he?

A. One of the reclamation officials who had

charge of the construction of the dam.

MR. STOUTEMYER : Was he one of the men
in charge of the dam?

A. He was one of the men in charge of the

dam, yes.

THE COURT: What else did he do; did he

have anything to do with securing the rights of

way there?

A. I think that he had to do with the securing

of the right of way, if I am not mistaken, he and

Mr. Bohlson.

THE COURT: Go ahead."

Resuming, witness Crowley testified as follows

:

I was told that an amount sufficient to take

up the delinquent payment on the sewer and
sidewalk districts was withheld and in addition

an amount to take up any deficiencies that might
arise, such as delinquent bonds or bonds which
were not paid.

On cross-examination, witness Crowley testified:

I believe my contract with the government
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provided that money might be deducted from the

purchase price in the amount of valid h'ens. I

agreed to convey clear title free from liens and

incumbrances for a specified amount. A re-

assessment was proposed in district No. 9 in

1928, but I don't know of any attempted or pro-

posed reassessment in the other districts. When
it was ultimately decided that the reassessment

was not a lien, I think the money was paid to

all the property owners; I suppose you would

call the withholding of money a temporary sus-

pension at the time, pending a decision.

On redirect examination, witness Crowley testi-

fied:

I think I made a contract with the govern-

ment in 1924 and that the repayment was made
somewhere along two or three years later.

In response to questions by the court, witness

Crowley testified:

I am familiar with the area covered by these

various special districts here involved in the

bonds. The entire area was not covered by water

under the reservoir. A large portion of No. 9

was not covered and I think a portion of sewer

district No. 2 is not uniformly covered, but all

that portion of the town, or the lower part of it,

was not covered as I recall it, not flooded.

"THE COURT: I assume before the case is

closed you will explain to the court what dis-

tricts are included in this reservoir site.

MR. BISSELL: I think the pleadings allege
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that districts 1, 2 and 8 are inundated and that

is admitted by the answer and a portion only of

district No. 9. It is plead that 1, 2 and 8 are

totally inundated and it is admitted.

MR. STOUTEMYER: That is not correct.

Wo bought all of those portions of 1, 2 and 8

but did not flood them."

On recross-examination, witness Crowley testified

as follows:

As City Treasurer, I am familiar with the

assessment book or assessment roll, a photostatic

copy of which is in evidence (Plaintiffs Exhibit

13). The marks upon the assessment book op-

posite certain lots, "Assessment paid", with no

assessment carried out thereafter represent the

assessments paid; the levy for sidewalk be-

ing paid at the time the sidewalk was con-

structed. I would say that the fact that assess-

ments were paid in full upon some of the lots,

when the improvement was built accounts for

the discrepancy between the total for the ten

years' assessments and the total amount of the

bonds.

Upon redirect examination, witness Crowley testi-

fied as follows

:

All of districts 1 and 8 were inundated by the

reservoir of American Falls, and I think there

was a very small portion of district No. 2 that

was above the water line; I could not say the

acreage but just a slight point that ran down
into the lake.
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Whereupon plaintiffs announced that they rest,

and the defendant then and there moved the court

for a non-suit as and upon grounds as hereinafter

set forth ; and the said Judge then and there denied

said motion. Thereupon the counsel for said defend-

ant excepted to the ruling of the court as is made

to appear more particularly hereinafter.

Whereupon, in order to controvert the issue that

there was an implied contract between the plaintiffs

and the United States and the issue as to whether

plaintiffs' complaint was filed within six years of

the time that the United States took title to the prop-

erty in the improvement districts where the cause of

action, if any, arose, Mr. F. A. Banks was called

in behalf of the defendant, and being duly sworn,

testified as follows:

I am a construction engineer of the United

States Bureau of Reclamation and in that ca-

pacity was in charge of the construction of the

American Falls Dam and took possession of the

city lots purchased by the United States. I took

possession of the first piece of land in 1920 or

early in the spring of 1921 and the balance of

the lots required for reservoir site were acquired

by the defendant the United States by purchase

and condemnation between that time and the

year 1926 when the dam was completed and

some water stored behind the same. The lands

in the improvement districts involved in this

case were only partially flooded in 1926, but the

reservoir w^as not filled until 1927.
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"Q. At the time that you took possession of

this property in the name of the United States

for reservoir purposes, did you claim title as the

tit^e of the United States?

A. I did.

MR. BISSELL: I object to that as incompe-

tent, irrelevant and immaterial. He may state

what the facts are.

THE COURT: Objection sustained.

MR. STOUTEMYER: We offer to prove by

this witness that the time this property was
taken by the Government, for instance, it was
taken under a claim that the United States was
the owner and had title thereto. The United

States did in fact have such title, and this wit-

ness never recognized the bondholders as the

owner or having any interest in that property

at the time it was taken for the Government of

the United States.

THE COURT: Objection sustained. Go ahead.

Q. Did you take this property as the property

of the United States?

A. Yes, sir.

Q. Did you do so prior to the time it was
flooded?

A. Prior.

Q. Did you recognize the bondholders as the

owners thereof or any interest therein?

A. No, sir.

MR. BISSELL: I object to that and move to

have the answer stricken. I object to it as imma-
terial.

THE COURT : Objection sustained."
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Resuming, witness Banks testified

:

At the time of taking possession of those lots

as engineer in charge of construction, I claimed

title to said property as the title of the United

States prior to the time it was flooded, and did

not recognize the bondholders of special im-

provement district bonds as the owners of said

lots or of any interest therein.

I have never stated that the United States

withheld from the purchase price due to lot

owners any money for payment of bonds, nor

have any of my subordinates been authorized

to make any such statement, or made any such

in my presence. There was no money withheld

from the purchase price due vendors or lot own-

ers for the payment of any bonds. On some of the

lot purchase transactions a sum of money was
withheld from said lot vendors, temporarily,

pending my receipt of a legal opinion as to

whether or not a proposed reassessment against

lots within said improvement districts would

constitute such a valid lien which our land pur-

chase contracts authorized us to pay and deduct

from the purchase price. The money temporarily

suspended was paid to the land owners.

"Q. Was that after an opinion had been ren-

dered that the reassessment was not a valid

lien?

MR. BISSELL: I object to that as immate-
rial for the reason there is no showing here that

anybody in authority or any court ever rendered

such an opinion?

THE COURT: Objection sustained."
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Resuming, witness Banks testified as follows

:

There was a provision in the contract that per-

mitted the withholding of the amount of liens

from the purchase price and that liens could be

retired by ( ither the record owners or the Gov-

ernment. '1 here was no provision under which

anything cc ild be withheld unless there was a

valid lien.

On cross-exami lation, witness Banks testified

:

Most all the contracts of purchase were
taken in my i ame. I began to make those con-

tracts for the purchase of property down there

as early as 1920, and I think there was a large

number of the contracts executed in 1920. As
early as 1920 the government, acting through

me or under my direction under the provisions

of section 7 of the contract, did not hold out an
amount of money sufficient to pay these special

improvement district bonds. In the first con-

tracts there was held out enough to pay the liens

of record and in the later contracts there was
enough held out to meet any reassessment that

might be made on account of any liens. This

money was retained by the government to pay
any valid liens of any kind that might be estab-

lished. I could not say as to whether or not there

was a part of that money held out from the dates

of the respective contracts of purchase. The
moneys were not held out until the voucher was
paid, which was some time after the contracts

were executed. Any time the United States gov-
ernment was paying for a piece of property
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purchased after the year 1925, we held out an

amount of money sufficient to pay off any valid

reassessment that might be made. I think that

the government retained the sum of from $13,-

000 to $14,000 until some time in 1929 before

they paid it to the land owners; it was withheld

for the purpose of paying any reassessments

that might be held valid liens. When the United

States took the property over, it was done by

purchase from the individual citizen. When we
took it over we asserted it was the property of

the United States by reason of purchase from

the individual citizen. There was some of the

property in the city of American Falls within

the reservoir in improvement districts 1, 2, 8

and 9 condemned. There is a record of it. I

think there was a condemnation suit against

John Kosanke under the dam proper. There was
quite a number, perhaps 12 or 14 pieces acquired

by condemnation under the dam proper, that

was to be covered by the dam. At the time I was
making the purchase of only a part of the lots,

1 had knowledge of the fact that these improve-

ment district bonds were outstanding and un-

paid. I heard that this was true with respect to

some of the lots.

F. C. Bohlson, a witness produced by and on behalf

of the defendant, being first duly sworn, testified as

follows

:

I was employed in connection with the Ameri-
can Falls project in a capacity to negotiate the

purchase of property for the right of way of the
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American Falls dam and reservoir and to see

that payments were made. My official position

was that of clerk. I do not know of ever having

stated that any of the money withheld was being

withheld for the purpose of paying bonds.

On cross-examination, witness Bohlson testified:

I presume that I gave out checks to settle with

the various owners of land for their property.

In some cases there was a certain sum of money
deducted from each check but not in all cases.

The purpose of deducting the money from each

check was to protect the United States against

the possibility of other assessments in the vari-

ous improvement districts. One could not tell

whether the sum withheld was sufficient or not

for that purpose, but we held out an amount
from each property owner that was estimated to

be sufficient to retire any assessments against

the property that might be levied in the future,

on account of the existing bonds. This was not

necessarily explained to each and every lot

owner. The vouchers that the lot owners signed

gave the details of that quite extensively to most

of them. The vouchers that the land owners

signed specified the amount of money withheld

and what it was for. I do not have any of these

vouchers in my possession. I think the money
that was held out was more for the purpose of

protecting the United States against any claim

that the city of American Falls might have. Per-

sonally I don't know that the bondholders had

anything to do with it. That never was put into
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any of the abstracts of title. I knew that there

were outstanding bonds and while I did not dis-

cuss it with all of the members of the reclama-

tion force, I know some at least knew that there

were outstanding bonds. I presume I discussed

it with Mr. Banks and very likely with Mr.

Bickel. All of the representatives of the govern-

ment that had anything to do with the acquiring

of title knew that these bonds were outstanding

along some time after the reports to that effect

got out that the bonds were not all being retired.

Prior to that we did not know that. I knew that

after 1925. I could not say that the bulk of the

purchases were after 1925 but we started in

1920 and got through in about 1926. Sometimes

we were more active than at other times. Some-

where between $10,000 and $15,000 was held

out by the government.

On redirect examination, witness Bohlson testi-

fied:

This money was withheld pending a decision

as to whether there was a valid lien against these

lots or not.

Whereupon, after the submission of the testimony

of Chester Green, Willard S. Bowen, T. C. Sparks,

T. H. Davie and 0. F. Crowley, which were all of

the witnesses testifying on the part of the plaintiffs,

and all of whose testimony is substantially as here-

inbefore set forth, and the introduction by the plain-

tiffs of their Exhibits Nos. 1 to 14, both inclusive,

and 16, pertaining to case No. 731, and Nos. 1, 3, 4,
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7, and 8 to 13, both inclusive, and 16, pertaining to

case No. 743, which were all of the exhibits intro-

duced on behalf of the plaintiffs, as hereinbefore set

forth, and the introduction of defendant's Exhibit

No. 1, counsel for the plaintiffs announced that the

plaintiffs rest. Whereupon counsel for the defendant

moved the court to grant a non-suit because of the

failure of the plaintiffs to prove a cause of action

against the defendant in either of said actions in the

following particulars

:

That the evidence wholly fails to show that

the plaintiffs are or have been the owners of any

property at all

;

That the evidence wholly fails to show that the

property claimed by the plaintiffs, if any, was

acquired prior to the time that the land within

the several special improvement districts was

acquired by the defendant for reservoir pur-

poses ; that the testimony of plaintiffs' witnesses

show that if the plaintiffs acquired any property

alleged to have been injured by the action of the

defendant, it was acquired long after the lands

within said improvement districts were pur-

chased by the defendant;

That the evidence wholly fails to show that the

plaintiffs or their respective predecessors in in-

terest had any lien upon the property within

said improvement districts; the evidence intro-

duced on behalf of the plaintiffs shows the orig-

inal assessments levied upon property within

said special improvement districts to have been

paid in full and in some instances overpaid ; the
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evidence further shows that no reassessment has

been levied against the parcels of land within

said improvement districts, in accordance with

the statutes authorizing such reassessment, and

in no event prior to the time the defendant ac-

quired title to and possession of the property

within said special improvement districts;

That the evidence further fails to show that

the failure of payment of the bonds alleged to

have been owned by the plaintiffs resulted from

any action of the officers or agents of the de-

fendant ; that on the contrary the evidence shows

that the failure of payment of such bonds re-

sulted from numerous causes out of control of

the defendant, among which were acts of the

officers of the city of American Falls over which

the defendant had no control or authority. The
testimony shows that the acquisition of the prop-

erty within said special improvement districts

by the defendant resulted in the payment of a

larger sum upon said bonds than would other-

wise have resulted if said property had not been

so taken by the defendant.

That the evidence further fails to show that

the officers of the defendant at the time of tak-

ing the property within said special improve-

ment districts recognized the holders of bonds

of such districts as the owners of the several lots

and parcels of land therein, or that said officers

did not take and hold said property under claim

of exclusive ownership in the United States.

*THE COURT: Motion denied.

MR. RAY: Note an exception, Mr. Reporter."
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Be it further remembered that thereupon the court

took the decision of said cases under advisement

until January 13, 1932. Whereupon the court ren-

dered and filed his Memorandum Opinion deciding

in favor of plaintiffs and against the defendant. Be

it further remembered that on January 14, 1932,

the court made and entered its order in each of the

above entitled cases allowing the defendant sixty

days from the date thereof, to-wit, sixty days from

January 14, 1932, to prepare, serve and file a draft

of defendant's proposed bill of exceptions. Be it

further remembered that the court on January 23,

1932, made and filed its special findings of fact and

conclusions of law, and the counsel for the defend-

ant did thereupon except to the ruling of the said

court in the making of said findings of fact and

conclusions of law, said exceptions to be included in

the bill of exceptions filed herein and is assigned as

follows

:

The facts are insufficient to support the judg-

ment; the evidence is insufficient to support the

findings of fact; the evidence is insufficient to sup-

port the judgment. The court received and admitted

incompetent, immaterial, irrelevant and hearsay evi-

dence in support of the findings of fact; the court

refused to receive and admit competent, relevant and

material evidence offered in behalf of the defendant,

which should have been the basis of the court's find-

ings of fact; there was no substantial evidence to
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sustain a finding in favor of the plaintiff and

against the defendant; the conclusions of law as filed

by the court should be in favor of the defendant and

against the plaintiff;

And be it further remembered that thereafter on

the 12th day of February, 1932, the defendant filed

and served its Motion to Correct the Findings of

Fact to conform to the evidence; be it further re-

membered that on February 22, 1932, at the Boise

chambers of the court, the plaintiffs and the defend-

ant being then and there represented by their respec-

tive counsel, the court denied the motion of the de-

fendant to correct the findings of fact to conform

to the evidence and declined to correct its findings

of fact and conclusions of lav;^ in the manner pointed

out in said objection or at all; and counsel for the

defendant did thereupon except to the ruling of the

court in overruling said motion and in refusing to

amend its findings of fact and conclusions of law,

and the exception is allowed accordingly.

Received copy Mar. 18th, 1932.

W. G. BISSELL.

APPENDIX
The following exhibits w^ere admitted and are re-

ferred to in the foregoing testimony

:

Plaintiffs' Exhibit 1 in case No. 731; four

bonds of Local Sewerage Improvement District

No. 1, American Falls, Idaho, $1000 each, num-
bered 21, 22, 23, and 24, respectively, and dated

July 15, 1915; maturity date July 15, 1925.
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Plaintiffs' Exhibit 2 in case No. 731; four

bonds of Local Sewerage Improvement District

No. 2, American Falls, Idaho, 3 for $500 each

and one for $150.00, numbered 12 to 15, inclu-

sive, dated August 1, 1916. Maturity date,

August 1, 1926.

Plaintiffs' Exhibit 3 in case No. 731; six

bonds of Local Improvement District No. 8,

American Falls, Idaho; $500 each, and num-
bered 38 to 43, inclusive, dated September 1,

1916; maturity date September 1, 1926.

Plaintiff's Exhibit 4, in case No. 743; four-

teen bonds of Local Improvement District No. 9,

American Falls, Idaho; $500 each, numbered 38

to 51, inclusive, and dated September 1, 1916;

maturity date September 1, 1926.

Plaintiffs' Exhibit 4 in case No. 731; news-

paper clipping of printed ordinances 55, 64, 65,

66, 68 and 69 of the Village of American Falls,

pertaining to Local Sewerage Improvement Dis-

trict No. 1, American Falls, Idaho.

Plaintiffs' Exhibit 5 in case No. 731; news-
paper clippings of printed ordinances Nos. 68,

74, 79 and 83 of the Village of American Falls,

Idaho, pertaining to Local Sewerage Improve-
ment District No. 2, American Falls, Idaho.

Plaintiffs' Exhibit 6 in case 731; newspaper
clippings of printed ordinances Nos. 75, 80, and
84 of the Village of American Falls, Idaho, per-

taining to Local Improvement District No. 8,

American Falls, Idaho.

Plaintiffs' Exhibit 7 in case No. 743; news-
paper clippings of printed ordinances Nos. 70,
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76, 81 and 85 of the Village of American Falls,

Idaho, pertaining to Local Improvement District

No. 9, American Falls, Idaho.

Plaintiffs' Exhibit 8 in cases No. 731 and 743;

copy of report of Auditor Willard S. Bowen,

upon audit of funds of Improvement Districts

1, 2, 8 and 9 of American Falls, Idaho, covering

a period from the opening of accounts to Febru-

ary 28, 1923.

Plaintiffs' Exhibit 9 in cases Nos. 731 and

743; copy of report of Auditor Bowen upon
audits of general funds of the Village of Ameri-

can Falls from January 1, 1916 to October 31,

1926, and of the funds of Improvement Districts

1, 2, 8 and 9 covering a period from March 1,

1923 to October 31, 1926; report dated Decem-
ber 18, 1926.

Plaintiffs' Exhibit 10 in cases Nos. 731 and
743; copy of report of Auditor Bowen upon
audit of general funds and funds of Improve-

ment Districts 1, 2, 8 and 9 of American Falls,

Idaho, covering period from October 31, 1926 to

May 3, 1927; report dated June 6, 1927.

Plaintiffs' Exhibit 11 in cases Nos. 731 and
743; copy of report of Auditor Bowen upon
audit of funds of Improvement Districts Nos. 1,

2, 8 and 9, American Falls, Idaho, from May 3,

1927 to May 5, 1931 ; report dated June 1, 1931.

Plaintiffs' Exhibit 12 in cases Nos. 731 and
743; copy of report of Auditor Bowen upon
audit of general funds of City of American
Falls, Idaho, from May 3, 1927 to May 5, 1931;
report dated June 1, 1931.
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Plaintiffs' Exhibit 13 in cases Nos. 731 and

743
;
photostatic copy of the original assessment

roll of the village of American Falls, covering

assessments levied and extended for a ten-year

period, upon each lot or parcel of land within

Improvement Districts 1, 2, 8 and 9, American

Falls, Idaho.

Plaintiffs' Exhibit 14 in case No. 731 and

Exhibit 3 in case No. 743 ; being a computation

by Willard S. Bowen of the amounts due upon

bonds (Plaintiffs' exhibits 1 to 4, inclusive) of

Improvement Districts 1, 2, 8 and 9 of Ameri-

can Falls, Idaho, computed to November 1, 1931.

Plaintiffs' Exhibit 16 in cases Nos. 731 and

743 ; newspaper clippings of printed ordinances

122 to 125, inclusive of the city of American

Falls, pertaining to reassessments in Improve-

ment Districts Nos. 1, 2, 8 and 9, respectively,

American Falls, Idaho; dated July 3, 1928.

Plaintiffs' Exhibit 1 in case No. 743; a com-

pilation by T. C. Sparks of lots within Local Im-

provement District No. 9, American Falls,

Idaho, acquired by the defendant for reservoir

right of way purposes, with amount set after

each lot of the amount of a purported reassess-

ment under city ordinance 125 (Plaintiffs' Ex-

hibit 16).

Defendant's Exhibit 1 ; being copy of land

purchase contract of date of December 9, 1925,

between the United States of America and C. F.

Dahlen, for the purchase of Lot 7 of Block 64 of

Riverside Addition to American Falls, for a con-

sideration of $2,425.00.
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CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS

United States of America, )

) ss.

District of Idaho )

I, Charles C. Cavanah, U. S. District Judge for

the District of Idaho, and the Judge before whom

the within entitled action was tried, to-wit: the

cause entitled The J. K. Mullen Investment Com-

pany, plaintiff, vs. The United States of America,

defendant, which is case No. 743, in said District

Court

;

DO HEREBY CERTIFY That the matters and

proceedings embodied in the foregoing bill of excep-

tions are matters and proceedings occurring in said

cause and the same are hereby made a part of the

record therein, and that the above and foregoing bill

of exceptions contains all the material facts, mat-

ters and proceedings heretofore occurring in said

cause and not already a part of the record therein

;

and contains all the evidence, oral and in writing

therein save and except plaintiff's Exhibits 1, 4, 7,

8 to 13, inclusive, and 16, and defendant's Exhibit 1,

the original of vvhich the clerk is hereby ordered to

transmit to the Appellate Court with the transcript

of record and as a part thereof;

I FURTHER CERTIFY That the above and fore-

going bill of exceptions was duly and regularly filed

with the clerk of said court and thereafter duly and
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regularly served within the time authorized by law

and that na amaodmeats were proposed thereto ex-

cepting such as are embodied therem;

I FURTHER CERTIFY That due and regular no-

tice of time and place for settlement and certifjring

said bin of e:s:ceptions was giTBii.

Dated at Boise, Idaho, this 12th day of May, 1932.

CHARLES C CAVANAH,

{ Title of Cofort and Cause)

EXCEPTIONS TO THE COURT'S FINDINGS
OF FACT AND CONCLUSIONS C7 LAW

Filed Feb. 22, 1932

Comes now here the United St.-. : t- : : .-.

its counsel and excepts r.: :hf s 'r.../. :'.
:

Thatthr z~ . : :: .:: ^ _ : :: ::~ . i^
ment; thf v - - ::...,:.: : -

. : :jje

findings :. .. ;: :
" t v : ^ ^ ^ .: "

- .:7-

port the ; _

incompetent, irr-

dence over tl~ nt

of the findings : : : T .ve

and admit : . 7'<~f-
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dence offered on behalf of the defendant, which

should have been the basis of the court's findinj^ of

fact. There was no substantial evidence to sustain

a finding in favor of the plaintiff and against the

defendant.

There is no evidence to support finding number 4

of the court and said finding is contrary to the evi-

dence.

There is no evidence to support finding number 7

of the court and finding number 7 is contrary to the

evidence.

There is no evidence to support finding number 10

of the court and said finding is contrary to the evi-

dence.

There is no evidence to support finding number II

of the court and the said finding ia contrary to the

evidence.

There is no evidence to support finding number 13

and said finding is contrary to the evidence-

There is no evidence to support finding number 14

and said finding is contrary to the evidence.

There is no evidence to support finding number 15

and said finding is contrary to the evidence-

There is no evidence to support finding number 1*5

and said finding is contrary to the evidence.

There is no evidence to support finding number 17

and said finding is contrary to the evidence-

There is no evidence to support finding number IS

and said finding ia contrary to the evidence.
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There is no evidence to support finding number 19

and said finding is contrary to the evidence.

That the defendant excepts to the first Conclusion

of Law of the court for the reason that the same is

not supported by the facts found by the court, or by

the evidence and is contrary to the law.

Defendant excepts to the second Conclusion of Law

of the court for the reason that the same is based

upon insufficient findings of fact, and is not sup-

ported by the law.

Defendant excepts to the third Conclusion of Law

of the court for the reason that the same is not based

upon the facts found by the court, and is contrary

to the law.

Defendant excepts to the fourth Conclusion of Law

of the court for the reason that the same is not based

upon the facts found by the court and is contrary

to the law.

That the defendant excepts to the failure of the

court to conclude as a matter of law in favor of the

defendant and against the plaintiff.

H. E. RAY,
B. E. STOUTEMYER,

Attorneys for the Defendant.

Exceptions noted and allowed, this 22 day of

February, 1932.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause)

DEFENDANT'S MOTION TO CORRECT FIND-

INGS OF FACT TO CONFORM TO

THE EVIDENCE
Filed Feb. 13, 1932

Comes now the defendant and respectfully shows to

the court that the written transcript of the evidence

in the above entitled cause is now available, and that

such transcript shows beyond question that many of

the findings of fact heretofore signed by the court

are entirely without evidence to support them and

are directly in conflict with the evidence, wherefore

defendant moves the court to correct the findings of

fact heretofore filed in the following particulars to

conform to the evidence

:

1. Defendant moves the court to strike out of find-

ing No. 10 the words,

"on or about the 1st day of January, 1927"

and the words

"without any proceedings in eminent domain"

and the words

"the defendant being well aware and advised

that the bonds so held by this plaintiff, and the

interest thereon, were outstanding, due, and

unpaid, and that the assessments levied against

the property were insufficient to pay outstand-

ing bonds so held by the plaintiff"
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and the words

"sold, destroyed, or removed all improvements

located upon the lots and parcels of land v^ithin

said improvement districts"
|

and the v^ords

''and thereby deprived the plaintiff of its prop-

erty and totally destroyed plaintiff's said prop-

erty"

and the words

"and permanently destroyed plaintiff's one and

only method of enforcing the payment of the

assessments and bonds aforesaid"

and the words

"and that the property so taken by the defendant

as aforesaid, was at the time of such taking and

destruction of a value greatly in excess of plain-

tiff's said claim"

;

on the ground that there is no evidence whatever to

support the finding that the property so taken by

flooding v/as at the time of the taking of a value

greatly in excess of the claim of the plaintiff, and

no evidence of any kind whatever as to the value of

the property, or any part thereof; that there is no

evidence that the taking of the land and the flooding

thereof or the removal of the improvements occurred

on the 1st day of January, 1927, but that all the

evidence is to the contrary; that there is evidence

showing that part of the property was acquired by
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condemnation but no evidence whatever as to who

were the defendants in the condemnation suits and

no evidence whatever to support the finding that the

taking of the property was without any proceeding

in eminent domain ; that there is no evidence what-

ever to support the finding that the defendant sold

or destroyed or removed all improvements located on

the lots and parcels within said improvement dis-

tricts on January 1, 1927, or at any other time, or

at all, the evidence as to the removal of the improve-

ments being the evidence of the plaintiff's witness

T. C. Sparks, who testified that he was a lot owner

in the area flooded by the reservoir and was the

mayor of the town and that he himself removed his

own improvements in April, 1925; that Mr. Sparks'

testimony, which is the only testimony in the record

as to who removed any of the buildings or as to the

time when the removal of buildings and improve-

ments occurred, is as follows, reduced to narrative

form:

"It would be hard to say when the United

States government flooded the old townsite of

American Falls; not at one time, as the lands

were not all on the same level and were not all

flooded at the same time. Portions of land in

special improvement districts 1, 2 and 8, 1 would

say, were flooded late in the fall of 1925 or the

winter of 1925 and the spring of 1926 as the

water rose during storage. One of the last build-

ings moved off of the old townsite, as I recall,
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was the Grand Hotel. I cannot fix the date ex-

actly as to when it was moved, perhaps in the

late winter of 1925 or perhaps in the spring of

1926. My house was about the 5th house left

on the townsite, and / moved it off in April,

1925, and between that date and the time of the

removal of the Grand Hotel was the period of

removing the balance of the buildings"

;

that it was a common practice for the lot owners to

reserve the right to their buildings and other im-

provements and to remove such buildings themselves

and that it appears is what was done in Mr. Sparks'

case and his is the sole testimony as to who moved

any of the buildings and improvements ; that defend-

ant therefore moves the court to substitute, in lieu

of the portions of finding 10 herein moved to be

stricken out, a finding as follows:

That during the year 1925, and prior thereto,

the buildings and improvements were removed

from the lots in the reservoir site, that the plain-

tiff's witness T. A. Sparks, one of the lot owners,

testified that he moved his house in April, 1925,

and that there was no testimony as to who moved
any of the other houses or improvements.

2.

Defendant further moves the court to strike from

finding No. 7 the words,

"upon the issuance of said bonds, and before

maturity thereof, the said J. K. Mullen acquired

all of said bonds, paying therefor the full face
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value thereof, and that afterwards the said J. K.

Mullen transferred said bonds to the plaintiff,

the J. K. Mullen Investment Company",

on the ground that there is no evidence to support

the above quoted finding.

3.

Defendant further moves the court to strike out

all of finding No. 11 and to strike out of finding No.

17 that part thereof reading,

"that no money collected for the payment of said

bonds was lost through the delay and neglect of

the city officials to apply promptly the moneys

collected from the lot owners for the retirement

of the bonds"

and also to strike out that part of finding No. 17

reading,

"that at the time the United States took posses-

sion of the property in said American Falls

reservoir site and applied the same to a public

use, the United States and the officials of the

United States in charge of the property took the

same as the property of private individuals and

at the time of the taking, recognized the rights

of the plaintiff and withheld from the private

individuals owning said property an amount of

money sufficient to discharge the claim of the

plaintiff",

for the reason that said finding No. 11 and the said

above quoted portions of finding No. 17 are not sup-
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ported by the evidence but are contrary to the evi-

dence ; and the defendant moves the court to substi-

tute, in lieu of said finding No. 11 and the said above

quoted portions of finding No. 17, the following:

That at the time the United States, acting

through the officer of the United States Recla-

mation Bureau in charge of the construction and

operation of said reservoir, F. A. Banks, took

possession of the said property in the said im-

provement districts in the American Falls reser-

voir site, and flooded the same as a portion of

the said American Falls reservoir, the said offi-

cer of the United States in charge of said work

claimed the title to said premises was in the

United States by reason of the previous pur-

chase and condemnation thereof by the United

States and the conveyance of said property to

the United States prior to said flooding, and did

not recognize the plaintiff herein, or the bond-

holders, as the owner of said premises, or of any

part or interest therein ; that in connection with

some of the lot purchases, a portion of the pur-

chase price was temporarily suspended pending

an opinion as to whether or not there could be

any valid lien on the property in the event of an

attempted re-assessment after conveyance to the

United States, and upon recepit of legal opinion

by the legal advisers of the government that

there could be no such valid lien, the amount of

money temporarily suspended was paid over to

the lot owners by the United States pursuant to

the te/ms of the contracts.
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This motion is made upon the records and files in

this case and the evidence as submitted to the court.

The defendant further requests that in the event

the foregoing motion, or any part thereof, is over-

ruled by the court, that defendant's exception thereto

be noted.

H. E. RAY,
B. E. STOUTEMYER,
Attorneys for Defendant.

(Title of Court and Cause)

MOTION FOR APPEAL
Filed Mar. 21, 1932

COMES NOW The above-named defendant, the

United States of America, and enters its appeal from

the final judgment of this court made and filed in

the above cause on the 28th day of January, 1932,

to the United States Circuit Court of Appeals, for

the Ninth Circuit, returnable before said court at

San Francisco, in the state of California.

The said plaintiff, the J. K. Mullen Investment

Company, a corporation, and W. G. Bissell, its attor-

ney of record, will take notice of said c*ppeal.

H. E. RAY,
United States Attorney for the

District of Idaho,

Attorney for Defendant Appellant.
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(Title of Court and Cause)

PETITION FOR APPEAL
Filed Mar. 21, 1932

TO THE HONORABLE CHARLES C. CAVANAH,
DISTRICT JUDGE:

Comes now the above-named defendant, United

States of America, and says that on or about the

28th day of January, A. D. 1932, this court entered

judgment against said defendant, in which judgment

and proceedings had thereunto in this cause certain

errors were committed to the prejudice of the defend-

ant, all of which errors will appear more in detail

from the Assignments of Error, which is filed with

this petition.

And petitioner further says that said cause was

brought against said defendant under Title 28, Sec-

tion 41, U. S. C. A.; that this appeal is sought and

brought up by direction of a department of the gov-

ernment of the United States, to-wit, the Depart-

ment of Justice, and the said defendant in petition

herein is acting under the direction aforesaid, and

no bond for costs, supersedeas or otherwise ought,

pursuant to Sections 869, 870, Title 28, United

States Code, be taken or required.

WHEREFORE, The said defendant prays that

an appeal be allowed in its behalf in the United

States Circuit Court of Appeals for the Ninth Cir-
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cuit of the United States for the correction of the

errors so complained of; that said allowance oper-

ate as a supersedeas and no bond therefor or for

costs or otherwise be required and that a transcript

of the record, proceedings and papers in said cause,

duly authenticated, may be sent to said Circuit Court

of Appeals, and that citation issue as provided by

law.

H. E. RAY,

United States Attorney for the

District of Idaho.

(Title of Court and Cause)

ASSIGNMENTS OF ERROR
Filed Mar. 21, 1932

The defendant assigns as errors in rulings of the

court in the above entitled cause as follows

:

ASSIGNMENT NO. 1

That the court erred in holding that the court had

jurisdiction of this action and jurisdiction to render

judgment against the United States herein

:

1-a. In that there is no contract, express or

implied, between the United States and the

plaintiff herein and that the cause of action, if

any, arises in tort.

1-b. In that the action of the United States

complained of as having defeated plaintiff's
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alleged sole remedy of re-assessment, namely,

the action of the United States in acquiring title

by purchase or condemnation to all lands in the

reservoir site including those in the special im-

provement districts which removed the property

from the taxing or assessing power of the city

and state, is shown to have occurred in most

cases more than six years prior to filing of this

action and that plaintiff wholly failed to show
what, if any, of the lots were condemned, pur-

chased or conveyed to the United States within

six years of the date of the filing of this action.

1-c. In that the loss or damage, if any, suf-

fered by the plaintiff was of a remote, indirect,

and consequential nature of a class for which

congress has given the court no jurisdiction to

award judgment against the United States.

1-d. In that this is an action which under the

state law could not be maintained against a pri-

vate lot owner, the private lot owner not being

personally liable for special improvement assess-

ments against his property, even when such

assessments are valid and unpaid, the remedy
being against each lot separately for its assessed

portion of the cost without any authority for a

personal judgment against the lot owner, and
that congress has not under any condition sub-

jected the United States to any greater liability

or different form of action from that to which
the private citizen or lot owner would be liable.

1-e. That the officer of the United States in

charge of the construction and operation of the

reservoir at the time that he took possession of
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the land in the reservoir site and at the time that

he flooded the land with the waters of the reser-

voir and applied the land to use for reservoir

purposes did so under a claim of title in the

United States by reason of the previous purchase

and condemnation of the property and did not

recognize plaintiff as the owner thereof or of

any interest therein.

ASSIGNMENT OF ERROR NO. 2

That the court erred in overruling defendant's

demurrer to plaintiff's amended complaint and erred

in overruling each of the several grounds of de-

murrer set out therein.

ASSIGNMENT OF ERROR NO. 3

That the court erred in overruling defendant's

motion to strike and defendant's motion to make

plaintiff's amended complaint more definite and

certain.

ASSIGNMENT OF ERROR NO. 4

That the court erred in his findings of fact herein,

in that the said finds of fact are not supported by

the evidence but are contrary to the evidence, and in

including in said findings of fact numerous state-

ments which are conclusions of law and are incor-

rect statements of the law.

ASSIGNMENT OF ERROR NO. 5

That the court erred in rendering judgment

against the United States in an amount measured
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by the unpaid balance of the bonds and interest

thereon, and that such is not the proper measure of

damages, and that the United States, if liable at all,

could only be held liable for such part, if any, of the

loss as is shown to have been caused by the United

States. That many causes of loss for which the

United States was in no way responsible are shown

to have contributed to the default in the payment of

the bonds, and that the undisputed evidence of plain-

tiff's own witnesses shows that the action of the

United States in purchasing and condemning the

real property in question not only did not cause any

loss to the bondholders but, to the contrary, was dis-

tinctly beneficial to the bondholders and resulted in

the payment of a larger percentage of the bonds than

would otherwise have been paid, and that for that

reason there was a much smaller percentage of de-

faulted bonds in the districts where the United

States purchased or condemned all the property than

in the district where the United States took only a

small percentage of the property.

ASSIGNMENT OF ERROR NO. 6

That the court erred in finding, concluding and

holding in his findings of fact finding No. 9 and in

inserting the various allegations therein contained,

in that each and every allegation contained in said

finding No. 9 is purely a conclusion of law and that

each and every statement therein contained is an



The J. K. Mulh'u InvcHfwrnt ('o. 145

erroneous one, particularly the legal conclusion that

the entire bond issue is a lien on each and every lot

in the district notwithstanding the fact elsewhere

established by the evidence found by the court (find-

ing No. 16) that the original assessment for the

payment of the bonds was paid in full by the United

States, and the admission that the attempted re-

assessment was void and of no effect.

ASSIGNMENT OF ERROR NO. 7

That the court erred in holding that the plaintiff

may recover from the United States for an alleged

loss claimed to have resulted from a taking by the

United States of real property on which the plaintiff

as a bondholder claims a lien where the plaintiff

acquired the bonds, if at all, after the United States

had taken the real property in question, and the

plaintiff has failed to show that it owned any bonds

or property of any kind at the time of the taking

which is claimed to have caused the loss or damage.

ASSIGNMENT OF ERROR NO. 8

That the court erred in rendering judgment

against the United States in the amount named in

the judgment herein or in any amount.

ASSIGNMENT OF ERROR NO. 9

That the court erred in that part of its finding

No. 16, reading

"That prior to the taking of the property and

use as a part of the American Falls reservoir
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and prior to the flooding thereof, the defendant

did not pay or cause to be paid all the liens

against said improvement districts, but only

paid the amount shown upon the original assess-

ment/'

in that the finding that the United States paid the

original assessment, which was the only assessment

ever made except the admittedly void re-assessment

attempted several years after the United States had

acquired title to the property, renders the statement

that

"the defendant did not pay or cause to be paid

all the liens against said improvement districts"

either an immaterial reference to liens held by third

parties and in which the plaintiff had no interest,

or an erroneous conclusion of law intended to imply

that the bonds themselves are still a lien after the

full payment of the assessment.

ASSIGNMENT OF ERROR NO. 10

That the court erred in finding that the plaintiff

owned or acquired any bonds at any time prior to

1928, or at all, and erred in admitting over defend-

ant's objections the incompetent hearsay testimony

of the witness Chester Green (who was the only

witness who testified concerning the ownership of

the bonds) in view of the repeated statement of the

witness that all he knew concerning the ownership

of the bonds was what Mr. Mullen or someone else

told him.
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ASSIGNMENT OF ERROR NO. 11

That the court erred in overruling defendant's

motion for a non-suit herein.

ASSIGNMENT OF ERROR NO. 12

That the court erred in each and every conclusion

of law filed herein, both as to the conclusions of law

which are filed as conclusions of law and the conclu-

sions of law which are filed as findings of fact

herein.

ASSIGNMENT OF ERROR NO. 13

That the court erred in the court's conclusion of

law No. 1 in that even if the same were a correct

statement of the law, it does not support the judg-

ment but is in conflict with the judgment, and that

the court has entered judgment contrary to and in

conflict with the legal principle announced in con-

clusion No. 1, in that said conclusion No. 1 holds

the liability of the United States to be for

"all damages suffered by any and all persons

owning or having unpaid liens upon the real

estate within said district up to an amount not

exceeding the reasonable value of the property

taken by it"

and that no evidence whatever has been offered as to

the value of the property or of any lot, block or

parcel thereof. That it has been found (finding No.

16) that the United States paid in full the original

assessment, which was the only valid assessment ever
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levied and therefore the only lien and the only assess-

ment ever attempted other than the admittedly void

re-assessment attempted to be levied years after the

United States had acquired title to the property.

That, there being no unpaid lien, the judgment is in

conflict with conclusion of law No. 1.

ASSIGNMENT OF ERROR NO. 14

That the court erred in that conclusion of law

No. 1 is erroneous in holding that the United States

contracted "impliedly", or at all, and in holding that

the United States impliedly contracted "to pay all

damages suffered'\ in that if the United States were

liable at all, under no theory of law can it be held

liable for any damage other than that shown to have

been caused by it, which was no damage at all, as the

evidence shows that the action of the United States

was on the whole beneficial to the bondholders and re-

sulted in the payment of a larger proportion of the

bonds than would otherwise have been paid.

ASSIGNMENT OF ERROR NO. 15

That the court erred in its conclusions of law No.

2 and No. 5, in that if the United States were liable

at all, said conclusions No. 2 and No. 5 do not state

the proper measure of damages.

ASSIGNMENT OF ERROR NO. 16

That the court erred in holding that this action

is not barred by statute of limitations.
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ASSIGNMENT OF ERROR NO. 17

That the court erred in holding in effect that the

facts as set out in that part of finding No. 5, reading

"that through mistake or inadvertence the

levies and assessments so made and levied were

not in fact sufficient to pay the principal and
interest on said bonds as the same became due

and payable"

established a right to or remedy by re-assessment

under the state law, Section 4141, Idaho Compiled

Statutes, which authorizes or permits re-assessment

only when

"for any cause, mistake or inadvertence the

amount assessed shall not be sufficient to pay
the costs of sewerage improvement.'"

That therefore no facts have been alleged, proved or

found by the court sufficient to authorize re-assess-

ment even against privately owned land. That there-

fore the court erred in holding that the United

States, by purchasing or condemning the property,

deprived the plaintiff of its sole remedy, or any

remedy, which it would otherwise have had, even if

under any condition the termination of the taxing

power of the municipality or state by reason of the

conveyance of property to the United States could

give rise to a right of action against the United

States for the amount of the tax or assessment which

might have been levied against the property had it

remained in private ownership.
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ASSIGNMENT OF ERROR NO. 18

That the court erred in rendering judgment for

an amount based upon and determined by the unpaid

balance of the bonds and interest thereon, in that the

lien of the assessments for the payment of special

improvement bonds, which assessment the court has

found has been paid (finding No. 16), even if it had

remained unpaid would be only a secondary lien sub-

ject to a first and superior lien for state and county

taxes, and that part of the property was shown to

have been sold for taxes prior to purchase or con-

demnation by the United States and there was no

evidence and is no finding as to the extent to which

the secondary lien, if any, of the assessment for

bond payment was extinguished by tax sale in en-

forcement of the superior lien of the state and county

taxes.

ASSIGNMENT OF ERROR NO. 19

That the court erred in that the maximum amount

for which the United States could be held liable

under any condition on account of the taking of an^

lot or tract of land for a public purpose (even if it

had not already paid the full value including all

valid assessments and liens of record) would be the

reasonable market value of the land, and that no evi-

dence whatever has been offered herein as to the

value of the real property taken by the United States

or any part thereof, or as to whether the value

thereof did or did not equal the amount of the bonds.
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ASSIGNMENT OF ERROR NO. 20

That the court erred in its finding No. 10 in find-

ing that the United States took and flooded the

property in the said improvement district for reser-

voir purposes on January 1, 1927, in that there is

no evidence to support such finding and that the

same is in conflict with the evidence, and that the

court erred in holding and finding that the United

States on January 1, 1927, or at any other time,

"sold, destroyed or removed all improvements located

upon the lots and parcels of land within said sewer-

age and improvement districts", in that there is no

evidence to support said finding and that the same is

contrary to the evidence, the only evidence as to who

removed the improvements being that of plaintiffs

witness Sparks, who testified that he removed his

own house in April, 1925, the sole testimony on this

question (that of T. C. Sparks), reduced to narrative

form, being as follows:

*'It would be hard to say when the United

States government flooded the old townsite of

American Falls; not at one time, as the lands

were not all on the same level and were not all

flooded at the same time. Portions of land in

special improvement districts 1, 2, and 8, I

would say were flooded late in the fall of 1925

or the winter of 1925 and the spring of 1926 as

the water rose during storage. One of the last

buildings moved off of the old townsite, as I

recall, was the Grand Hotel. I cannot fix the
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date exactly as to when it was moved, perhaps

in the late winter of 1925 or perhaps in the

spring of 1926. My house was about the 5th

house left on the townsite, and / moved it off in

April, 1925, and between that date and the time

of the removal of the Grand Hotel was the period

of removing the balance of the buildings."

ASSIGNMENT OF ERROR NO. 21

21-a. That the court erred in admitting and re-

ceiving in evidence the testimony of Chester Green,

over the objection of the defendant, as follows

:

"Q. Who were present when those bonds were

delivered to me for collection?

A. J. K. Mullen.

Q. And as whose property were they delivered

to me for collection?

MR. STOUTEMYER: We object to that on

the ground that it is not the best evidence, in-

competent, and based on hearsay statements, so

far as this witness is concerned, as shown by his

previous testimony.

THE COURT: Objection overruled."

21-b. That the court erred in admitting and re-

ceiving the testimony of said witness Green over the

objection of the defendant, and in overruling the mo-

tion of the defendant to strike the following testi-

mony:

"A. Mr. Mullen organized the J. K. Mullen

Investment Company as a sort of a holding com-

pany for the various interests he was interested
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in; the Benevolent Corporation he simply organ-

ized and transferred the bonds to it as a gift to

them.

Q. Do you know that to be a fact?

A. That is what he told me.

Q. No. Where did you find these bonds that

you gave to me?
A. Mr. Mullen gave them to me.

Q. Who delivered them to you?

A. Mr. Mullen gave them to me personally.

Q. With your understanding at that time

that they were to be the property of that com-

pany?

A. Yes.

Q. All of these bonds that you have testi-

fied to?

A. Yes, part of them to the Investment com-

pany and part to the Benevolent corporation.

Q. You say 'part of them'?

A. Bonds in districts 1, 2 and 8 were for the

Benevolent corporation, and in district 9 were

for the J. K. Mullen Investment Company.

Q. Case No. 743 is the Investment company
and No. 731 is the Benevolent corporation?

MR. RAY : We register the same objection to

this as we did to the former question, upon the

ground that there is not sufficient identification

of the property.

MR. STOUTEMYER: In view of the infor-

mation given by counsel that the delivery was
made by Mr. Mullen and not by the president of

this corporation or any officer of it, and that

the only knowledge that the witness has in re-
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gard to the ownership of the bonds was what

Mr. Mullen or someone else told the witness,

we wish to make the further objection to any

further testimony and move to strike out the

previous testimony on the ground it is incom-

petent and not the best evidence and hearsay.

THE COURT: The bonds in these two suits

involved here were delivered to you as the prop-

erty of these two companies?

A. Yes, sir.

THE COURT : Did you take them and deliver

them to Mr. Bissell for collection?

A. Mr. Mullen and myself together.

THE COURT : You two together?

A. Yes.

THE COURT: Objection overruled. Motion

to strike denied. Anything further?

MR. STOUTEMYER: In stating that these

bonds were delivered to you, part of them as the

property of one corporation, and part the prop-

erty of another, do you base your opinion on

what somebody told you? You have no knowl-

edge of it other than what was told to you by

someone?

A. No, sir."

21-c. That the court erred in admitting and re-

ceiving, over the objection of the defendant, the fol-

lowing testimony of witness Green

:

Q. As an employee of the J. K. Mullen sys-

tem, of which the Oneida Elevator was a part

and the Gooding Elevator company a part, and

the Interocean Mills a part, from time to time
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were you delivered notes, bonds and securities

for collection and instructed by the company de-

livering them to you to what subsidiary corpora-

tion those things belonged?

MR. STOUTEMYER: We object to that ques-

tion on the ground it is incompetent, and it has

not been shown that this witness was an em-

ployee of the Mullen corporations generally, but

only by the Gooding Elevator Corporation.

THE COURT: Objection overruled.

A. Yes, sir."

21-d. That the court erred in overruling and deny-

ing the motion of the defendant to strike the testi-

mony of the said witness Green as follows

:

"Q. Now what corporations were in the Mul-

len organization and for whom did you make col-

lections?

MR. STOUTEMYER: That is not the best

evidence of what was controlled by Mr. Mullen.

There is evidence of record of that fact.

THE COURT: Yes, that goes to the question

of identifying the corporations.

MR. BISSELL: Here is the situation we are

evidently confronted with. Mr. J. K. Mullen, as

the court I think well knows, was interested in

many, many corporations throughout Southern

Idaho. Among those were the Victory Mills at

American Falls, Gooding and Jerome, Twin
Falls and Idaho Falls. All of these things were

run as separate corporations under a separate

name, usually called after the town or county

in which they were operating. Therefore, when
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papers were sent out to their district manager
for collection the district manager always was
advised as to which particular one of these sepa-

rate corporate entities this particular piece of

paper belonged; that was the practice, and it

goes to establish the ownership. That is the only-

object of this testimony, and I think it is mate-

rial in order to develop the idea brought out by
Your Honor in your question.

THE COURT : Answer the question.

(Question read.)

A. Yes, sir.

Q. And were suits brought on those obliga-

tions and in accordance with instructions which

you received?

MR. RAY: That is immaterial, Your Honor.

THE COURT : Objection overruled.

A. Yes, sir.

MR. BISSELL: That is all.

MR. STOUTEMYER: We now move to strike

all the testimony of this witness on the ground
it is hearsay and not the best evidence ; that the

witness is incompetent to answer the question.

THE COURT: Motion denied.

MR. STOUTEMYER: (Cont.) In respect to

the ownership of these bonds and his relation-

ship to these corporations.

THE COURT: Motion to strike denied."

ASSIGNMENT OF ERROR NO. 22

22-a. That the court erred in admitting and re-

ceiving testimony of witness Willard S. Bowen as

follows

:
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"A. That is a carbon copy of the original re-

port of audit covering the Local Improvement
Districts Nos. 1, 2, 8 and 9, of the City of Ameri-

can Falls, Idaho, from the date of their organi-

zation to February 28, 1923, the original of same
having been presented to the City of American
Falls for their records.

MR. STOUTEMYER: We have no objection

to the compilation in so far as it is applicable

to the issues involved in this case, but we do

object to the report upon the ground that there

are other matters and statements not admissi-

ble; and on the further ground that under the

decision of this court the re-assessment is void

;

the only valid assessment was the original

assessment. The only issue involved in these

accounts is a question whether the original

assessments were paid. And further, that in so

far as purporting to apply to the payment of the

original assessment, if there is any part of it

applying to that, it is also improper and irrele-

vant and immaterial because that issue has not

been raised by the pleadings, the plaintiff hav-

ing never alleged any failure to pay any part

of the original assessment, which was the only

valid assessment. As I understand it, the alle-

gations of the complaint are that through mis-

take or inadvertence the original assessment was
not sufficiently large and that that was partly

responsible for the non-payment of the bonds.

A re-assessment is only permissible when
through mistake or inadvertence the original

assessment was insufficient to pay. This data
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would only be material for that purpose. The
original assessment—the re-assessment was at-

tempted more than two years after the title

passed to the United States, and that having been

decided to be valid, all of these data and all of

these records become immaterial except as to the

payment on the original assessment, and that is

not material because not alleged it was not paid,

and no claim it was not paid.

THE COURT: That now presents the second

question. I think I will reserve my ruling on

that until the final argument. There might be

matters in there that are mere statements of

the witness here.

MR. BISSELL : That is a report of audit, and
the report of an auditor is always a conclusion.

THE COURT : I will reserve my final ruling

on that question as to the admissibility of this

evidence.

MR. BISSELL: Subject to that it will be ad-

mitted?

THE COURT: Yes, received subject to final

ruling."

22-b. That the court erred in admitting and re-

ceiving in evidence plaintiffs Exhibit 9 over the ob-

jection of the defendant as follows

:

''MR. BISSELL : I now offer that in evidence,

the second audit report.

MR. STOUTEMYER: We object to that on
the grounds as stated in the former objection.

THE COURT: The same ruling and under-
standing, and it will be received at this time."
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22-c. That the court erred in admitting and re-

ceiving in evidence plaintiffs Exhibit 10 over the

objection of defendant as follows:

''Q. Handing you a paper which has been

marked plaintiffs Exhibit No. 10 for identifi-

cation, in case No. 731, I will ask you if that

contains a report which you made for the City

of American Falls and the audit just re-

ferred to?

A. Yes, that is a carbon copy of the original

report that was handed to the officers of the

City of American Falls.

MR. BISSELL: That is offered in evidence,

dated June 6, 1927.

MR. STOUTEMYER: That is objected to on

the grounds stated with reference to the previ-

ous offers.

THE COURT: Admitted with the same un-

derstanding and reservation of ruling."

22-d. That the court erred in admitting and re-

ceiving in evidence plaintiffs Exhibit 11 over the

objection of the defendant, as follows

:

^^MR. BISSELL: I will ask that the report of

the audit of June 1st, 1931, as to special im-

provement funds be marked as Exhibit No. 11

in case 731, and that the report of the general

audit of the same date, dated June 1st, 1931, be

marked as Exhibit No. 12 in 731.

MR. STOUTEMYER : That is objected to on

the same grounds as to the last three exhibits,

and on the additional ground in so far as they

relate to the cause of action in this suit was filed
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previous to that and cannot be used to support a

claim for the recovery of compensation, which

must be based on the rights that the plaintiff

had prior title. That is in addition to the other

grounds.

THE COURT : Overruled.

MR. STOUTEMYER: I wish to move in this

connection to strike out all of the Exhibits Nos.

8, 9, 10 and 11 as not applicable to the issues as

presented by the pleadings and by the decision

of this court an attempted re-assessment is not

valid.

THE COURT : I will receive this exhibit with

the same understanding as the others, that the

court will reserve its ruling on the motion to

strike. This goes to one of the main questions

in the case."

22-e. That the court erred in admitting and re-

ceiving in evidence the testimony of witness Bowen

as follows

:

''Q. As a result of that examination did you

determine as a mathematical problem whether

or not the assessment as originally assessed is

sufficient, as evidenced by that assessment roll,

to pay the interest on the bonds and the principal

as it became due, in accordance with the terms

of the bonds, in District No. 1?

MR. STOUTEMYER: We object to that on

the same grounds that were urged to the previ-

ous offers.

THE COURT: Objection overruled. Admit-

ted."
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22-f. That the court erred in admitting and re-

ceiving in evidence the testimony of witness Bowen

as follows

:

"Q. To what representative of the United

States Reclamation Service did you make these

reports?

A. Mr. F. C. Bohlson.

Q. What position, if any, did Mr. Bohlson oc-

cupy in American Falls at this time, if you

know?
MR. STOUTEMYER: We object to that as

incompetent, irrelevant and immaterial.

THE COURT : Objection overruled.

A. I am not able to state what position except

in a general way.

Q. What was that position in a general way?
A. Well, he was apparently looking after the

condemnation details, condemnation of the

rights of way.

Q. And arranging for the payment of taxes to

the county and apparently handling the ac-

counts in

—

MR. STOUTEMYER: (Int.) That is not

within the knowledge of this witness.

Q. Do you know if Mr. F. Bohlson was an

employee of the United States Reclamation

Service at American Falls?

MR. STOUTEMYER: Not in responsible

charge ; a clerk in the office.

MR. BISSELL: I wondered if there was any
real controversy about that.

MR. STOUTEMYER: We are willing to con-

cede that he was a clerk in the office at Ameri-
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can Falls, also a clerk in the Reclamation office

in American Falls. He will go on the stand.

THE COURT: The objection is well taken.

MR. BISSELiL: It is now conceded that Mr.

Bohlson was a clerk in the employ of the United

States Reclamation Service at American Falls,

Idaho?

MR. STOUTEMYER: You have got the rec-

ord as to that, Mr. Ray?
MR. RAY: That is agreed to.

Q. As auditor of the City of American Falls,

did you take the matter of these unpaid bonds

up with Mr. Bohlson?

A. I did.

Q. Did you at that time inform Mr. Bohlson

as to the amount of bonds due?

MR. STOUTEMYER : We object to this ques-

tion on the grounds previously stated, incompe-

tent, irrelevant and immaterial.

MR. BISSELL: It is a question whether or

not the government acted in good faith in the

purchase of those lands if the man in charge of

their office had information of the fact these

bonds were due.

MR. STOUTEMYER : The question is wheth-

er this man was in charge in such a capacity to

bind the government.

THE COURT: The record is not satisfactory

on that point. Objection sustained.

Q. What, if anything, did Mr. Bohlson state

as to any provision that had been made for the

payment of these bonds?

MR. RAY : That is immaterial, and not bind-
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ing on the government, no matter what he said.

MR. STOUTEMYER: Also hearsay. You

have to show that this man had some authority

to bind the government before that evidence is

received.

THE COURT: If you make a connection

showing this clerk's statements were binding I

will allow it.

MR. BISSELL: I want to introduce it for the

purpose of showing that a certain amount of

money was held out, and if we can then it is

competent.

THE COURT: I will allow it in subject to

your making that connection. If you don't con-

nect it up I will strike it.

Q. Answer the question.

A. What was the question?

(Question read.)

A. He said that there was held in some sort

of a fund approximately $13,000.00."

22-g. That the court erred in admitting and re-

ceiving in evidence the plaintiff's Exhibit 14 over

the objection of the defendant, as follows

:

"MR. BISSELL: Very well. I offer that in

evidence as plaintiff's Exhibit 14. (Exhibit 3

in case 743.)

MR. STOUTEMYER: That is objected to on

the ground that the United States is not liable

for the interest, and on the further ground the

right of compensation in this case, if it exists at

all, must have existed as of the date the suit

was filed.

THE COURT: Objection overruled."
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22-h. That the court erred in sustaining the objec-

tion of the plaintiff to the testimony of the witness

Bowen testifying on cross-examination, as follows:

''Q. And then would you say from an exami-

nation of your books and the setup for interest

and assessment that the manner of making the

assessments and the mistake contained therein

was responsible for the fact that the interest and

principal of the bonds were not paid as the same

matured, according to their terms?

A. That was very largely responsible.

Q. That is practically responsible, is it not,

which really caused this condition?

MR. BISSELL: We object to that as immate-

rial, calling for a conclusion, and hearsay.

THE COURT: Objection sustained as lead-

ing."

ASSIGNMENT OF ERROR NO. 23

23. That the court erred in admitting and receiv-

ing in evidence plaintiff's Exhibit 16 over objection

of the defendant, as follows

:

''MR. BISSELL: I offer them in evidence and

offer to substitute in lieu thereof a copy of the

American Falls Post, which was the official

newspaper of the City of American Falls, which

has each of the ordinances printed verbatim and

in full.

MR. STOUTEMYER: We object to that on

the ground it has not been shown that the United

States acquired title and that the attempted re-

assessment was void and already discharged in
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this case, and therefore immaterial.

THE COURT: You do not object on the

ground that they are not ordinances of the city,

and passed by the city?

MR. STOUTEMYER: No.

THE COURT : Objection overruled."

ASSIGNMENT OF ERROR NO. 24

24. That the court erred in admitting and receiv-

ing into evidence plaintiff's Exhibit 4 over the objec-

tion of the defendant, as follows

:

''MR. BISSELL: I offer this, which is certi-

fied by the abstractor, and made as such, show-

ing the property taken over and inundated in

district No. 9, together with the amount of the

re-assessment under the ordinance.

MR. STOUTEMYER: I do not object on the

ground that it is a copy, but we do object on the

ground it is incompetent, irrelevant and imma-
terial, for a number of reasons, and including

the fact that the attempted re-assessment oc-

curred a number of years after the government

purchased the property and is void for all pur-

poses; for the further reason there is an entire

lack of showing of the necessary facts under the

state statute to authorize a re-assessment placed

against privately owned property.

THE COURT: Objection overruled.

MR. BISSELL: Exhibit No. 4 in 743."

( Note : This exhibit now shows that the num-
ber ''4" has been scratched out, and the exhibit

marked "Changed. Exhibit 1 in 743.")
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ASSIGNMENT OF ERROR NO. 25

25-a. That the court erred in sustaining an objec-

tion of the plaintiff to the testimony of F. A. Banks,

a witness testifying on behalf of the defendant, as

follows

:

"Q. At the time that you took possession of

this property in the name of the United States

for reservoir purposes, did you claim title as the

title of the United States?

A. I did.

MR. BISSELL: I object to that as incompe-

tent, irrelevant and immaterial. He may state

what the facts are.

THE COURT: Objection sustained.

MR. STOUTEMYER: We offer to prove by

this witness that the time this property was

taken by the government, for instance, it was

taken under a claim that the United States was

the owner and had title thereto. The United

States did in fact have such title, and this wit-

ness never recognized the bondholders as the

owner or having any interest in that property

at the time it was taken for the government of

the United States.

THE COURT: Objection sustained. Go ahead.

Q. Did you take this property as the property

of the United States?

A. Yes, sir.

Q. Did you do so prior to the time it was

flooded?

A. Prior.

Q. Did you recognize the bondholders as the

owners thereof or any interest therein?
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A. No, sir.

MR. BISSELL: I object to that and move to

have the answer stricken. I object to it as im-

material.

THE COURT: Objection sustained."

25-b. That the court erred in sustaining the objec-

tion of the plaintiff to the testimony of witness F. A.

Banks, testifying as follows

:

"Q. Was that after an opinion had been ren-

dered that the re-assessment was not a valid

lien?

MR. BISSELL: I object to that as immaterial

for the reason there is no showing here that any-

body in authority or any court ever rendered

such an opinion.

THE COURT: Objection sustained."

ASSIGNMENT OF ERROR NO. 26

26. That the court erred in overruling and deny-

ing the defendant's motion to correct the court's

findings of fact to conform to the evidence, and in

failing to so correct its findings.

H. E. RAY,
United States Attorney for the

District of Idaho,

Attorney for Defendant Appellant.

Residence: Boise, Idaho.

B. E. STOUTEMYER,
Attorney for Defendant Appellant.

Residence: Portland, Oregon.
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(Title of Court and Cause)

ORDER ALLOWING APPEAL
Filed Mar. 21, 1932

Upon the petition for appeal, accompanied by

Assignments of Error, heretofore filed herein, it

being made to appear that said petition should be

allowed and that appeal is sought and brought up by

direction of a department of the government of the

United States, to-wit, the Department of Justice,

IT IS ORDERED That said petition for appeal be

and hereby is granted and an appeal allowed, and

the same shall operate as a supersedeas and no super-

sedeas, cost, or other bond on appeal shall be required.

Dated this 21st day of March, A. D. 1932.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

WRIT ON APPEAL
Filed Mar. 21, 1932

The President of the United States to the Honor-

able Judge of the District Court for the District of

Idaho, Eastern Division, Greetings:

Because in the records and proceedings, as also in

the rendition of judgment, which in the said District
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Court before you between the J. K. Mullen Invest-

ment Company, a corporation, plaintiff in said court,

and United States of America, defendant in said

court, manifest error hath happened to the great

damage of said appellant as by their complaint ap-

pears.

We being willing that error, if any hath happened,

shall be duly corrected and full and speedy justice

done to the party aforesaid in this behalf, duly com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly you send the

records and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so that you have the same at the City of

San Francisco in the State of California, within

thirty days of this writ, in the said Circuit Court

of Appeals to be then and there held, that the records

and proceedings, aforesaid, being inspected, this said

Circuit Court of Appeals may cause further to be

done therein to correct that error what of right and

according to the law and custom of the United States

should be done.

WITNESSETH: The Honorable Charles Evans

Hughes, Chief Justice of the Supreme Court of the

United States, this 21st day of March, A. D. 1932.

W. D. McREYNOLDS,
Clerk of the United States District Court,

District of Idaho, Eastern Division.

Allowed by: CHARLES C. CAVANAH,
Distinct Judge.
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(Title of Court and Cause)

CITATION ON APPEAL
Filed Mar. 21, 1932

The President of the United States, to the J. K.

Mullen Investment Company, a corporation, and to

W. G. Bissell, its attorney, Greetings

:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Appeals

for the Ninth Circuit to be held at the City of San

Francisco in the State of California, within thirty

days from the date hereof pursuant to Writ on Ap-

peal regularly issued, and which is on file in the

office of the Clerk of the District Court of the United

States for the District of Idaho, Eastern Division,

in an action pending in said court, wherein the

United States of America is appellant, and the J. K.

Mullen Investment Company, a corporation, is ap-

pellee, and to show cause, if any there be, why the

judgment and proceedings in said writ mentioned

should not be corrected and speedy justice should

not be done to the parties in that behalf.

WITNESSETH: The Honorable Charles Evans

Hughes, Chief Justice of the Supreme Court of the

United States of America, this 21st day of March,

A. D. 1932.

CHARLES C. CAVANAH,
District Judge.

Attest

:

W. D. McREYNOLDS, Clerk.



The J. K. Mulliu fnrrsfmrnt Co. 171

(Title of Court and Cause)

PRAECIPE

Filed Mar. 21, 1932

To W. D. McReynolds, Clerk of the above entitled

Court

:

Please prepare, certify, print, return, and trans-

mit to the Circuit Court of Appeals for the Ninth

Circuit of San Francisco, California, Transcript of

the Record in the above entitled cause, including

therein

:

1. Paragraphs 5 and 9 Original Complaint; show

filing date Amended Complaint.

2. Answer of United States of America to Amend-

ed Complaint.

3. Minutes of the court showing motions made

during the trial, denials of the same and exceptions

thereto.

4. Findings of Fact and Conclusions of Law by

the court.

5. Judgment.

6. Petitions for and orders extending time for fil-

ing Bill of Exceptions by the defendant.

7. Bill of Exceptions.

8. Exceptions allowed by the court to Findings of

Fact and Conclusions of Law.

9. Motion of defendant for modification of Bill of

Exceptions and Conclusions of Law. Denial of the
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same and exceptions.

10. Motion for Appeal.

11. Petition for Appeal.

12. Assignment of Errors.

13. Order Granting Appeal.

14. Writ on Appeal.

15. Citation on Appeal.

16. This Praecipe.

Omit printing title of court and cause and veri-

fication.

H. E. RAY,
UJilted States Attorney for the

District of Idaho.

(Title of Court and Cause)

SUPPLEMENTAL PRAECIPE
Filed Mar. 25, 1932

To W. D. McReynolds, Clerk of the above entitled

Court

:

To the original Praecipe in this case, please add

the following, having in mind the numbers in the

original Praecipe:

31/2- Demurrer of the defendant to the Amended

Complaint and order overruling the same.

41/^. Defendant's motion to strike portions of

plaintiff's Amended Complaint, and order overrul-

ing the same.
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51/2. Defendant's motion to make plaintiffs

Amended Complaint more definite and certain, and

order overruling same.

Dated this 25th day of March, A. D. 1932.

H. E. RAY,

U. S. Attorney for the District

of Idaho.

(Title of Court and Cause)

CLERK'S CERTIFICATE
I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages

numbered from 1 to 173, inclusive, to be full, true

and correct copies of the pleadings and proceedings

in the above entitled cause, and that the same to-

gether constitute the Transcript of the Record herein

upon appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, as requested by the

Praecipes filed herein.

I further certify that the cost of the record herein

amounts to the sum of $200.60 and that the same has

been paid by the appellant.

Witness my hand and the seal of said court this

10th day of June, 1932.

(Seal) W. D. McREYNOLDS,
Clerk.
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STATEMENT OF FACTS

The two actions consolidated at the trial as well as for

the purpose of this brief are brought under the provisions

of the Tucker Act by the claimants of municipal improve-

ment district bonds, to recover of the United States upon

an implied contract the unpaid balance of the principal

and interest upon those bonds.

*—Page references are to transcript in Benevolent Cor-

poration case, unless otherwise specified.
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Case No. 731, which shall hereinafter for the sake of

brevity be identified as the Benevolent Corporation case,

involves bonds of improvement districts 1, 2, and 8 of

American Falls, Idaho, all of the lots of which districts

have been acquired by the United States for reservoir

site purposes under the provisions of the act of Congress

of June 17, 1902.

Case No. 743, which shall hereinafter, also for con-

venience sake, be referred to as the Investment Company

case, involves bonds of improvement district No. 9, ap-

proximately 28 per cent of the lots of which were acquir-

ed by the United States and inundated as a part of the

site of the American Falls Reservoir on Snake River

(PI. Ex. 13; PI. Ex. 1 in case 743, pages 143, 144).

These improvement districts were created pursuant to

Article 6, Title 32, Chapter 163 and Chapter 171, Idaho

Compiled Statutes, in 1915 and 1916; numbers 1 and 2

for the construction of sewers and numbers 8 and 9 for

sidewalks (PI. Ex. 4-6, page 142 in case 731 ; PI. Ex. 7

in the case). The improvements were made and the cost

apportioned among the several lots in accordance with

their respective benefits, and assessments were levied to

conform to such apportionment. The assessments were

made and levied immediately after the creation of the

improvement districts, and bonds were issued and sold

for improvement district number one in 1915 and for the

other districts in 1916. (Page 142, PI. Ex. 4-6; PI. Ex.

7 in case 743).



The assessments, made for the jmyment of the costs

of said improvements, were amortized as to princijial

and interest over a period of ten years ending coincident

with the maturity of the said bonds (pages 141-3, PI.

Ex 1-3, 13; PI. Ex. 4 in case 743). These assessments

upon the several lots later acquired by the United States

for reservoir site purposes were ])aid in full (page 74,

finding 22; 743 page 59, finding 16). Some of the lot

owners within the several imi)rovement districts paid the

full assessment against their lots in advance as they were

privileged to do under the provisions of Section 4019.

Idaho Compiled Statutes (PI. Ex. 13, page 130). Others

permitted these assessments against their lots to become

delinquent so that when the lots were purchased by the

United States for purposes aforesaid, all delinquent as

well as current and future assessments, together with

penalties upon delinquencies, were paid, either by the

owner, or the same withheld from the purchase price to

the owner and paid by the United States to the city of

American Falls whose duty it was to make collection of

such assessments, safely keep, and pay over to the holders

of bonds of the respective improvement districts. (Pages

109, 134; pg. 143, PI. Ex. 13).

The United States commenced purchasing lots in said

improvement districts for reservoir right of way pur-

poses in 1920, and continued in that program through the

following years and ending in 1926 (pages 131, 134.

135). In all purchase transactions with the individual

lot owners all of the unpaid improvement district assess-
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ments were paid to the city of American Falls those as-

sessments not yet accruing being paid in advance, which

involved the payment of interest as amortized in said

assessments before the same had been earned (page 74

finding 22; pp. 130, 143 PI. Ex. 13) (Case 743 p. 59

finding 16; pp. 114, 128, PI. Ex. 13).

During said period of 1920 to 1926 the United States

also acquired some of the lots in said improvement dis-

tricts by lawsuits in exercise of the powers of eminent

domain (pp. 131 and 134). In these actions the city of

American Falls, Idaho, was made a party defendant,

process regularly served thereupon and the value of the

lots involved paid into court by the United States in pur-

suant of the judgment of the Court (cases 311-316 and

318-324, U. S. Dist. Court of Idaho, Eastern Div.).

During said period of 1920 to 1926 the United States

also acquired some of the lots within said improvement

district from Power County. Idaho, a municipal corpora-

tion in which said city of American Falls is situated,

through tax title held by said County for failure of pay-

ment of State and County taxes upon the same (p. 143,

PI. Ex. 8). In that the purchase of lots in the improve-

ment districts resulted in the payment of all assessments

against the several lots together with penalties and in-

terest upon delinquencies, the action of the United States

complained of was beneficial rather than detrimental to

the bondholders (page 113). The default upon payment

of principal and interest upon bonds of district No. 9,

which was only partially acquired and inundated as a
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part of the American Falls reservoir site (approximately

28 per cent of the lots of the district) was much greater

than the default in such payments upon bonds of districts

Nos. 1, 2, and 8 which were acquired by the United States

in toto (page 143, schedule D, PI. Ex. 9; page 113).

In numerous sale and imrchase transactions with the

government the vendors were permitted to remove the

buildings and other imi)rovements upon the respective

lots and move them outside of the reservoir site, which

was done (page 123; PI. Ex. 1. page 144) ; the work of

tearing down and moving buildings from the reservoir

site commencing in 1920 or 1921 and continuing through

and including the year 1925.

When the United States commenced acquiring said

lots for right of way purposes and until 1923, there was

no question raised as to the sufficiency of the improvement

district assessments levied against the several lots to re-

tire the bonds with interest (page 134). In February

1923, a bank, in which such assessments paid were kept

on deposit by the city of American Falls, failed (page

112) and its suspension precipitated an audit of the sev-

eral improvement district funds by the city of American

Falls (p. 143, PI. Ex. 8), which disclosed the funds col-

lected and those yet collectible were short some $20,000

in meeting the payment of bonds outstanding (p. 143 PI.

Ex. 8). The several items of the shortage are summariz-

ed in the report of the Auditor (Plaintiff's Exhibit 8).
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Owing to threats of reassessment pursuant to section

4141, Idaho Compiled Statutes, to cover this shortage,

the officers of the United States in charge of acquiring

said reservoir right of way, in all right of way purchase

transactions in 1925 and following, as a precaution, sus-

pended payment of a part of the purchase price in an ar-

bitrary amount pending the receipt of an opinion as U)

whether or not a proposed reassessment against the re-

spective lots would constitute liens which the vendor was

required to pay, when said arbitrary amounts so withheld

were paid by the United States to the vendors in said

right of way purchase transactions (pp. 134-5, 136-7).

Title to all of the lots within the improvement districts

required for reservoir right of way purposes was acquir-

ed by the United States between 1920 and 1926 (page

131), and the officers of the United States in charge of

the construction of said American Falls Reservoir have,

ever since such acquisition, claimed fee simple absolute

title in the United States and have never recognized any

interest in said property of the plaintiffs in these actions.

The city of American Falls in 1928, by ordinance, pur-

ported to levy reassessments against the several lots with-

in said improvement districts, pursuant to section 4141,

Idaho Compiled Statutes, title to which lots had been ac-

quired by the United States (page 119; page 144, PI. Ex.

16).

Suit w^as commenced by the Benevolent Corporation

in November 1929, and by the Investment Company in

July, 1930 (page 7) (743, page 7).
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The plaintiffs concede and the trial court found, that

the original assessment has been paid in full (finding 22,

page 74) (Finding 16, page 59 in case 743) and that the

purported reassessment is void as against the United

States. The findings of fact and conclusions of law and

the judgment are based upon the tlicory that the original

assessments, having proven insufficient to pay the bonds

in full in j)rincipal and interest, the city of American

Falls, as representing the bondholders, has a right to levy

a reassessment pursuant to said Idaho state statute, in

order to make up said deficits ; that the action of the Unit-

ed States in acquiring title to the lots in said improvement

districts, thus making the same tax exempt, has pre-

vented the city from bringing into operation the Idaho

state statute providing for a reassessment when through

inadvertence the original assessment is insufficient to

meet the cost of the improvement (Section 4141, Idaho

Compiled Statutes). The Court concluded as a matter of

law that such action on the part of officers of the United

States has implied a contract on the part of the United

States to pay the amount remaining unpaid upon out-

standing improvement district bonds and that although

the implied contract is based upon the acqusition of title

in the United States (between 1920 and 1926) . the causes

of action did not accrue until the alleged tortious actions

on the part of the officers of the United States in flooding

the lots in said improvement districts in 1927 (conclusion

3, page 17).
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Demurrers to the complaints were overruled as well

as motions to strike out and make more definite and cer-

tain (page 43; 734, page 34).

At the trial, ownership of the bonds in the plaintiffs

as a basis for their respective actions was shown upon

hearsay testimony only (pp. 82-98). When plaintiffs and

respondent were claimed to have acquired the bonds, in

question, was not shown.
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The Benevolent Corporation was not organized until

1925 (page 96).

The defendants moved for non-suit upon the grounds

as specified and the motion was overruled (pp. 130, 139;

case 743 pages 122, 123). The cases were decided for

the plaintiffs. Findings of Fact and Conclusions of Law

were made by the Court (pp. 59-78; 743, pp. 48-63);

moved to be corrected by the defendant (p. 149; 743 page

133); the motion overruled and judgment entered upon

the facts thus found, giving judgment in favor of the

Benevolent Corporation for $8,104.79 and costs (page

78) and in favor of the Investment Company for $388.48

and costs (743, page 63), both as against the United

States.

Exceptions were taken to the rulings of the Court as

required, a bill of exceptions has been certified to the

Court (p. 145; 743, page 129), and an appeal has been

taken to this court assigning error in the rulings of the

trial court (pp. 159-189; case 743, pp. 141-167) grouped,

for sake of convenience, in argument as hereinafter set

out.

ANALYSIS OF PLEADINGS

The complaints as amended allege the creation of the

several improvement districts (paragraphs 5,9, 13 of pp.

13, 20, 23, respectively; and par. 5, page 12 in case 743),

the levy of assessments against the lots of said districts

for payment of the cost of the improvement, with interest
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over a period of ten years (pars. 5, 9, 13, pages 13, 20,

ancl 23, respectively; par. 5, page 12 in 743), the issuance

of bonds of the several districts as per sample set out

(pars. 6, 10, 14, pp. 15, 22, 25, respectively; par. 6, page

14 in case 743), and the ])urchase of a part thereof (PI.

Ex. 1-4, pages 141-2) by one J. K. Mullen and a transfer

"thereafter" to the plaintiffs (pars. 7, 11, 15 pgs. 16, 22,

and 25, respectively). It is then alleged that through

mistake and inadvertence of the city officers in making

the original levy of assessments, the same were not suffi-

cient to pay the bonds and interest (par. 17, page 26-27),

that on or about January 1, 1927 the United States under

authority of law and acting through the authorized agents

of the Bureau of Reclamation, Department of the In-

terior, without proceeding in eminent domain against the

plaintiffs and aware of the outstanding unpaid bonds and

the insufficiency of the original assessments to pay the

same, took exclusive possession, title and control of the

lots of the several improvement districts (except district

No. 9, and in that district api)roximately 28% of the

lots thereof) for a public purpose, as site for the Amer-

ican Falls Reservoir (par. 19, pages 28-29) and sold,

destroyed or removed the improvements on said lots and

inundated the lots and deprived the plaintiffs of their

property and the one and only method of enforcing pay-

ment of the bonds and the reassessment later made (par.

19, page 29) ; that on July 3, 1928, while the bonds were

owned and held by the plaintiff and were due, owing and

unpaid because of the mistake or inadvertence in the fail-
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lire in making the original levy, to levy a sufficient amount

therefor, and to comply with its statutory duty the city

of American Falls enacted its ordinances 122, 123, 124

(PI. Ex. 16, page 144) providing for a reassessment

upon all taxable property in the districts and directing

the making and filing of a reassessment roll of the taxable

property within the districts and reassessing the cost

of the benefits against the taxable property of the districts

(par. 17, pages 26-27) ; that reassessment rolls were duly

certified and filed and notice thereof given according to

law (par. 17, page 27) ; that the property so taken by the

United States was at the time of taking and destruction

of value greatly exceeding the claim of plaintiffs (par.

19, pages 29-30) and that the United States is indebted

to the plaintiffs the balance unpaid upon said bonds with

interest (par. 20, page 30). The defendants demurred

(page 31 ) to the Complaints as amended, moved to strike

therefrom, and to make more definite and certain (pages

38 and 41-43), and upon denial by the Court (page 43)

answered, making the general issue and alleging five ad-

ditional separate defenses:

(1) The payment of the original assessment levied

against the lots of the several districts and their loss by

reason of acts of the city (page 51 )

;

(2) Lack of jurisdiction by reason of no contract, ex-

press or implied. The United States when acquiring the

lots of the several districts took the same under claim of
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title in the United States and has not recognized the

plaintiffs as the owners thereof or having any interest

therein (p. 54) ;

(3) There was no implied contract on the part of the

United States because the action of the United States in

acquiring title to the lots in the several districts was

beneficial to the bondholders; if any injury was suffered

by the plaintiffs the same was too remote and consequen-

tial to make the taking an imi)lied contract (page 55)

;

(4) That the plaintiff had acquired the bonds after

any injury thereto may have occurred by action of the

United States in acquiring the lots of the several districts

for reservoir right of way purposes (pp. 56-57)

;

(5) That the plaintiffs' actions are barred by the

Idaho statute of limitations (p. 57).

BRIEF AND ARGUMENT

We shall preliminarily discuss jurisdiction of the court

to hear these cases and then follow with a discussion of

the theory of the plaintiff and its relation to the evidence

and then discuss other assignments of error.

The lack of jurisdiction in the trial court to hear and

determine the purported action against the United States

appears from the complaints and is not supplied by the

proof. Absence of jurisdiction is assigned in assign-

ments of error 1 (a) to 1 (e), inclusive, 2, 11, 25 and

26. (Pages 159-161; 164, 187-189).
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It is the duty of the court sua sponte to dismiss where

the record shows lack of jurisdiction or fails affirmative-

ly to show jurisdiction. Northern Pacific Steamship

Company v. Soley, 257 U. S. 216; Morris v. Gilmer, 129

U. S. 315, and authorities cited.

The United States can be sued for such causes and in

such courts only as they have, by act of Congress, per-

mitted. United States v. Gleeson, 124 U. S. 255.

The permissive act here involved is the Tucker Act

(Act of March 3, 1887; United States Code, Title 28,

Paragraph 41, Subdivision 20), and the court has no ju-

risdiction as against the United States beyond the grant

and Hmitations of this act.

Suits against the United States for compensation for

taking of private property, as here alleged, are not found-

ed upon the Constitution, but are based on an implied

contract to pay just compensation for the property taken,

and the jurisdiction of the court to entertain such suits

derives from that clause of the Tucker Act conferring

jurisdiction, concurrent with the Court of Claims, of all

claims not exceeding ten thousand dollars, founded "upon

any contract, express or implied, with the government of

the United States." Unless there is such contract, the

court is without jurisdiction to entertain the suit Hurley

V. Kincaid, 285 U. S. 95 ; United States v. Lynah, 188 U.

S. 445; United States v. Cress, 243 U. S. 316; United

States V. Minnesota Mutual Investment Company, 271

U. S. 212; United States v. North American Transport

& Trading Company, 253 U. S. 330, 335.
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In order to give rise to such implied contract, there

must be a direct and actual taking of the property of

plaintiff for the use or purposes of the United States, with

intent and authority to take, and under circumstances

from which an intent to pay for the i)roi)erty so taken

may be inferred in fact.

None of these conditions are met in the instant cases,

and hence no contract can be implied, upon which juris-

diction may be predicated.

The Tucker Act under the provisions of which these

actions are brought is a grant of right which is wholly

measured by the terms of the act. The provisions there-

of which limit the actions to those upon contract, express

or implied and impose a time limit of 6 years in which the

right may be enjoyed, are not statutes of limitation, in

the ordinary understanding of the word, but are the very

genesis of the right, fixing the limit of operation both in

subject matter and point of time.

Chaps 2 and 7, Title 28. U. S. C.

Champagnic Gcncrale Tr. v. U. S., 52 Fed. (2) 1053

and U. S. Supreme Court cases therein cited.

Finnv. U.S., 123 U. S. 227.

Carpenter z'. U. S., 56 Fed. (2) 828.

The six-year limitation of the Tucker Act is jurisdic-

tional; Phillips V. Grand Trunk, 236 U. S. 662, 666; Finn

V. United States, 123 U. S. 227; United States v. Ward-

well, 172 U. S.. 48, S2\ Kendall v. United States, 14 C.
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Cls. 122; Baltimore & Ohio Railway v. United States,

34 C. Cls. 484, 508. Plaintiff's right of action, if any,

arose at the time the United States acquired the lands in

question by purchase or condemnation. If plaintiffs lost

any right it was when the United States acquired the

property. The flooding of the land did not affect plain-

tiffs' rights in the slightest after their acquisition by the

United States.

The record in the cases at bar is undisputed, that the

government acquired some of the lots in the several im-

provement districts as early as 1920, and a large part

of the lots by purchase and condemnation between 1920

and 1923 (Testimony of Mr. Banks, pp. 131, 134-135).

If we assume that there existed an implied contract as the

judgment of the lower court holds, the plaintiffs are re-

quired to show that the right to sue upon the contract

accrued within six years of the bringing of the action or

that the United States acquired all of the lots within the

improvement districts within six years of the commence-

ment of their actions. (November, 1929 and July 1930).

The pleadings and proof wholly fail to show this fact,

indispensable to the jurisdiction of the trial court.

Any obligation of the United States in these cases is,

necessarily, upon claim of an implied contract. Implied

contracts in fact do not arise from the denials and con-

tentions of parties but from their common understanding

in the ordinary course of business whereby mutual intent

to contract without formal words therefor is shown.

Tempel v. U. S., 248 U. S. 121

;
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Hillv. U.S., 149 U. S. 593;

Knapp V. U. S., (1911) 46 Ct. CI. 601

;

B. & O. Ry. Co. V. U. S., 261 U. S. 592-599.

The lots in the several improvement districts were ac-

quired by the United States by purchase and by suits in

exercise of the power of eminent domain.

The United States did not take plaintiffs' bonds, nor

take for its use any right which plaintiffs may have had

under these bonds.

The cases are closely analagous to that of Omnia Com-

pany V. United States, 261 U. S., 502. In that case plain-

tiff had a contract with the Alleghany Steel Company,

under which the latter undertook to furnish plaintiff with

a large quantity of steel plates. Thereafter, the United

States requisitioned the entire product of the Steel Com-

pany's plants, and thereby rendered impossible the per-

formance, by the Steel Company, of its contract with

plaintiff. Plaintiff brought suit under the Tucket Act

for a "taking" by the United States of its contract witli

the Steel Company. The court held, however, that while

a contract was property, which, when taken for public

use, must be paid for by the government, that there was

no taking by the government of plaintiffs' contract ; that

the United States acquired no right under the contract,

and that plaintiff was merely "frustrated" by the govern-

ment of the United States in enforcing its contract

against the Steel Company, and that such action did not

give rise to a cause of action against the United States.
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The court states: "Plainly, here there was no acquisition

of the obligation or the right to enforce it," and, further,

"As a result of this lawful governmental action, the per-

formance of the contract was rendered impossible. It

was not appropriated but ended,"

So here, the United States did not take plaintiffs' bonds

or did not acquire any right under them. The United

States "took" only the land which they acquired by law-

ful purchase or condemnation. If plaintiff lost anything,

it was merely a contingent and conditional right of re-

assessment or further assessment, which might have ex-

isted in favor of plaintiffs if the land had remained in pri-

vate hands. The government, however, did not take this

right. It was merely "ended", as stated by the Supreme

Court, as an incidental result of the government's acqui-

sition of the lands.

The officers in charge of the acquisition of the property

as a site for the American Falls reservoir took title there-

to in the name of the United States and have ever since

claimed ownership and title exclusive of any interest

claimed by the plaintiffs and without recognition of their

claim.

The plaintiffs complaint fails to supply the necessary

jurisdictional allegation that the government officers re-

cognized their claim of right. The proof is undisputed.

Witness Banks (construction engineer in charge of

construction of American Falls Dam for the United

States) testified:
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"At the time of taking possession of those lots as

engineer in charge of construction, I claimed title

to said property as the title of the United States

prior to the time it was flooded, and did not recognize

the bondholders of special improvement district

bonds as the owners of said lots or of any interest

therein.

I have never stated that the United States with-

held from the purchase price due to lot owners any

money for payment of bonds, nor have any of my
subordinates been authorized to make any such state-

ment, or made any such in my presence. There was

no money withheld from the purchase price due ven-

dors or lot owners for the payment of any bonds.

On some of the lot purchase transactions a sum of

money was withheld from said lot vendors, tempo-

rarily, pending my receipt of a legal opinion as to

whether or not a proposed reassessment against lots

within said improvement districts would constitute

such a valid lien which our land purchase contracts

authorized us to pay and deduct from the purchase

price. The money temporarily suspended was paid

to the land owners." Tr. 132.

It is true the Court found (finding 23) that

"the officials of the United States in charge of the

property took the same as the property of the private

individuals and at the time of taking recognized the

rights of the plaintiff * * * * " (Page 75).



26

but the foregoing testimony negatives any such finding

which has no support in the testimony of any of the wit-

nesses who testified at the trial.

In the case of Tempel v. United States, supra, the

United States Supreme Court held

:

"The fiindings of fact made by the trial court (am-

plified by the reports of the Secretary of War, of

which we take judicial notice, ) show that the govern-

ment claimed at the time of the alleged taking, and

now claims, that it already possessed, when it made

its excavation in 1909, the property right actually in

question. It is unnecessary to determine whether

this claim of the government is well founded. The

mere fact that the government then claimed and now

claims title in itself, and that it denies title in the

plaintiff, prevents the court from assuming jurisdic-

tion of the controversy. The law cannot imply a

promise by the government to pay for a right over,

or interest in, land, which right or interest the gov-

ernment claimed and claims it possessed before it

utilized the same. If the government's claim is un-

founded, a property right of plaintiff was violated;

but the cause of action therefor, if any, is one sound-

ing in tort ; and for such, the Tucker Act affords no

remedy. Hill v. United States 149 U. S. 593, which,

both in its pleadings and its facts, bears a strong re-

semblance to the case at bar, is conclusive on this

point. See also Schillinger v. United States, 155 U.

S. 163. The case at bar is entirely unlike both the
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Lynah case and the Cress case. In neither of those

cases does it appear that, at the time of taking, there

was any claim by the government of a right to invade

the property in question without the payment of com-

pensation."

248 U. S. 121, at page 130.

See also:

U. S. V. Minnesota Mut. Invest. Co., 271 U. S. 212-

218;

B. & O. Railroad Co. v. U. S., 261 U. S. 385.

At the trial, the plaintiffs disclaimed any right to have

the city reassess lots of the several improvement districts,

since title was in the United States at the time the pur-

ported reassessment was made. The reassessment in

1928, after the United States had acquired title to all of

the lots within the improvement districts, was set up to

show that the plaintiffs attempted to avail themselves of

every remedy, but are without a remedy, and their se-

curity has been rendered valueless by reason of certain

acts on the part of the officers of the government (see

findings 18, 19, 20, 22, 23, 24 at pages 70, 71, 72, 74 and

75). The action complained of is the acquisition of the

lots in the several improvement districts, in the name of

the United States, taking them outside of the power of

local taxation including the power to reassess the lots

as the local statutes under some circumstances permit and

that a contract to pay the bonds is thus implied.
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ing property beyond the local taxing power, in pursuance

of an admittedly proper governmental function does not

imply a contract on the part of the United States to pay

any tax which otherwise may have been levied upon that

property. If any injury resulted to the plaintiff the same

is too remote and consequential.

Alabama v. U. S., 282 U. S., 502-507;

Sanquinetti v. U. S., 264 U. S., 146-150;

Bedford V. U. S.,, 192 U. S., 217, 224;

Keokuck etc. Bridge Co. v. U. S., 260 U. S., 125, 127;

John Horstmann Co. v. U. S., 257 U. S., 138.

That the government is not liable for incidental or con-

sequential damage resulting from governmental action,

see also Willink v. United States, 240 U. S. 572; Gibson

V. United States, 166 U. S. 269; Scrauton v. Wheeler, 179

U. S. 141 ; Jackson v. United States, 230 U. S. 1 ; Mitch-

ell V. United States, 267 U. S. 341 ; Bothwell v. United

States, 254 V.S. 231.

It was Alabama's claim, in the case above cited, that

by the sale of power generated at Muscle Shoals the Unit-

ed States, by implication, agreed to pay a tax which might

have been levied if the power plant had been privately

owned. The Supreme Court held the claim was not

recognized under the Tucker Act, and the court there-

fore without jurisdiction.

"The contract to be recovered upon under Sec. 145,

Judicial Code, must be an actual one, and, if implied,
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must be implied in fact, not merely implied by fiction,

or as it is said, by law. Baltimore & Ohio R. Co., v.

United States, 261 U. S. 592, 597, * * * Levying a

tax does not create a contract. It is a unilateral act

of superior power, not depending for its effect upon

concurrence of the party taxed." 282 U. S. 502.

Consistency would require the court to recognize an

identical claim of any general bondholder or warrant

holder of the City or County or any municipality in which

the reservoir site was situated, or of the taxpayers therein

who might readily complain that the placing of so large

a body of land, as the reservoir site, beyond the power

of taxation lessened the security of the bond and war-

rant holders and increased the burden of the owner of

taxable property within the municipality.

But the testimony does not bear out any claim of in-

jury by action of the United States but rather that the

action of the United States, in purchasing the lots of the

several improvement districts, resulted beneficially to the

bondholders in the payment of delinquent assessments

which otherwise would have been lost to the bondholders.

All of improvement districts 1, 2 and 8 (Benevolent

Corporation case) were acquired by the government. But

28 per cent of the lots in improvement district 9 ( Mullen

Investment Company case) were acquired by the United

States P. 1 Ex. 13).

There is a glaring inequality in the plaintiffs claim of
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tion of the bonds would have been paid if the United

States had not purchased the property. To the contrary,

it has been shown that there was a larger proportion of

the bonds defaulted in the improvement district where the

United States acquired only a small proportion of the

lots and nearly all the lots remained in private ownership

than in any of the districts where the United States ac-

quired all the lots. The action of the United States was

on the whole beneficial to the bond holders and resulted

in the payment of a larger proportion of the bonds than

would have been paid if the United States had not pur-

chased the property. The reason why this is true is ex-

plained by the plaintiffs accountant, Mr. Bowen, as fol-

lows :

"A substantially greater portion of bonds in District

No. 9 (case No. 743) remain outstanding and un-

paid than in any of the other districts, and in that

district a substantial part of the original assessment

has never been paid upon lots outside the reservoir

site, which is not true in those districts (Nos. 1, 2.

and 8) where the United States purchased all of the

lots." (Page 113).

"Many of the lot owners, prior to the time the Unit-

ed States purchased the property, allowed their taxes

to become delinquent until the United States pur-

chased, when they paid up not only their assessments

but in addition the penalties and interest on delin-

quent taxes, which accounts for this excess collec-

tion." (p. 109) (PI. Ex. 9, page 143).
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It is plain that if the bondholders suffered any disad-

vantage on account of the fact that the property pur-

chased by the United States could not be reassessed after

the United States had acquired title thereto, it was a dis-

advantage which was more than offset by advantages of

other kinds, so that the net result was favorable to the

bondholders as above set out.

The original assessment, in many cases with penalties

and interest added, was paid in full on the property pur-

chased by the United States, but many of the lots outside

of the reservoir site which were not purchased by the

United States were allowed to go to tax sale and the

original assessment was never paid, with the result that

we find the largest default in bond payments where the

United States did not purchase the property, and the

smallest proportion default in bond payment where all

the property was purchased by the United States.

The flooding of the lots upon completion of the reser-

voir in 1926 and 1927, if actionable at all, is in tort, for

the recovery on account of which the Tucker Act gives

no right of suit against the United States. Such action

(the flooding of the property) on the part of the United

States did not prevent the operation of the state law per-

mitting reassessments.

The United States paid in full, all taxes and assess-

ments which had been levied on the property at the time

the United States acquired it, and is not liable for any

taxes and assessments which were not levied at such

time.
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The action complained of is the taking of the property,

which occurred when deed was deHvered to United States

or summons in condemnation issued.

Heine v. Commissioners, 86 U. S. 655;

Lyon V. Alley, 130 U. S. 177;

U. S. V. City of Buffalo, 54 Fed. (2) 471
;

U. S. V. Pierce County, 193 Fed. 529;

Bannon v. Biirnes, 39 Fed. 892;

Wuhen v. Board of Supervisors, 35 Pac. 353 (Cal);

Providence R. R. Co., Petitioner, 17 R. I., 324;

Lezvis on Eminent Domain, 3rd Ed. Par. 443
;

Weiser Valley L. & W. Co. v. Ryan, 190 Fed. 417;

Brown v. U. S., 263 U. S. 7^.

The principle involved in the foregoing cases is stated

in the opinion in United States v. Pierce Co., as follows

:

'Tn case, however, the tax was imposed after the

acquisition of the property by the United States, it

is wholly null and void. I think it was so imposed.

Consideration of numerous sections of the taxation

law of the State of Washington and of the general

scheme embodied in those sections makes it plain

that March 1st is fixed as the arbitrary date for the

beginning of the taxation year. At that time the

assessor and his deputies begin their task of valuing

all the property in the county, fixing the valuation as

of that date. The actual valuation necessarily con-

sumes the work of a number of men for several

months. On completion of the assessment it is sub-
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mittecl to the board of equalization, which meets in

August, and it is subject to entire revision by that

body. Still later the corporate authorities of the

several cities, towns, and school districts determine

upon the amount of revenue needed for their respect-

ive purposes, and in (October the board of county

commissioners, and the other authorities on whom

the statute has conferred the taxing power, levy the

tax. While 1 entertain nd doubt that it is within

the i)ovver of the state to treat the entire taxation

proceeding as having been taken at some definite

date, so far as concerns the general mass of property

(as held by the Supreme Court of Minnesota in

State V. Northwestern Tel. Exchange Co.. 80 Minn.

17, 82 N. W. 1090), a different rule must apply to

property which, while the taxation proceeding is

still incomplete, passes under the dominion and ex-

clusive jurisdiction of the United States. The trans-

fer of title to the United States operates to withdraw

the property from all the effects of subsequent state

action and subjects it to the sole jurisdiction of the

United States. As to such property all incomplete

state proceedings must fall. To hold otherwise

would be to hold that boards of equalization, boards

of county commissioners, and city councils can meet

and deliberate as to the valuation for taxation pur-

poses of property over which the government of the

United States is vested with the power of exercising

'exclusive legislation in all cases whatsoever,' and
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can by their votes and proceedings determine how

large or how small a tax such property shall be re-

quired to pay. It is too plain for argument that,

without an order levying the tax and fixing its rate,

no tax could be enforced; and it is equally plain in

this case that such order was made several months

after the United States acquired this property. That

order could not operate against property that had

passed under the exclusive jurisdiction of the United

States. As to such property no tax has been levied."

193 Fed. 529 at page 532.

This case was followed by the Circuit Court of Ap-

peals, 2nd Circuit, in the very recent case of United

States V. City of Buffalo, {supra).

Upon cross-examination Mr. F. A. Banks, government

engineer in charge of construction of American Falls

Dam, testified as follows

:

"CROSS EXAMINATION

BY MR. BISSELL:

Q. Mr. Banks, you were the gentleman in whose

name all of these contracts were purchased and tak-

en, were you not ?

A. Most of them, yes.

Q. And you began to make those contracts for

the purchase of property down there as early as

1920, did you not?
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A. Yes, sir.

Q. And there were a large number of those con-

tracts executed in 1920?

A. Yes, 1 think so."

The assessments against the lots for the cost of im-

provements and payment of the bonds were paid in full

(Testimony of Mr. Bowen, page 109; Finding 22, page

74). The sole interest in the lots claimed by the bond-

holders was the right to have the lots re-assessed. This

right was alleged to have been destroyed by the United

States in taking the lots for a governmental purpose,

thus rendering them immune from future tax levies, in-

cluding the reassessments made by the city in 1928. The

flooding of the lots did not make them tax exempt. The

plaintiffs' cause of action, if any, accrued when the Unit-

ed States acquired title to the several lots in exercise of

eminent domain either by purchase or suit, for it was the

conveyance of the lots to the United States and not the

subsequent flooding thereof that removed the property

from the taxing power and destroyed the remedy of re-

assessment. It is the destruction of the remedy of reas-

sessment which is the basis of this action.

The trial court used the action of the officers of the

United States in taking title to the lots in the name of

the government as a basis for the purported implied con-

tract and the alleged tortious action of flooding the lots

as fixing the time of accrual of the action. If the lots

after purchase by the United States had never been
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flooded, the effect so far as the power of reassessment is

concerned would have been the same. The flooding did

not affect in any way the payment of the bonds.

Suits against the United States under the provisions

of the Tucker Act do not admit of any greater right than

a claimant has against an individual. The judgment of

the trial court under the pleadings and proof herein would

enlarge the jurisdiction of Court of Claims to compre-

hend actions which would not lie against an individual.

If a private individual were defendant here,

(a) the plaintiffs' sole remedy would be in foreclos-

ure;

(b) the market value of the property, and not the

amount due upon the bonds, would be the limit

of recovery;

(c) the lots of the several improvement districts

would not be subject to reassessment under

state law.

U. S. Code Annotated, Title 28, Judicial Code,, Sec.

41, Sub. 20.

Sioux City & St. P. R. R. Co. v. U. S., 36 Fed. 610.

Smoot's case, 15 Wall. 36, 45.

Gilbert v. United States, 8 Wall. 358, 362; 19 L. ed.

303.

Idaho Comp. Statutes, Sees. 4007, 4017 and 4023.

Bosworth V. Anderson, 47 Ida. 697, 280 Pac. 227.

New First Nat. Bank v. Weiser, 30 Ida. 15, 166 Pac.

213.
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Page & Jones on Taxation by Assessment, Sec. 958.

Oklahoma City v. Eastland, 274 Pac. 651.

School Dist. No. 1 v. City of Helena, 287 Pac. 164.

Oklahoma City v. Orthwein, 258 Fed. 190.

Idaho Compiled Statutes, Sec. 4141.

Lucas V. City of Nampa (Idaho), 37 Ida. 763; 219

Pac. 596.

Section 41, subdivision 20, Title 28 of the Judicial

Code (U. S. C. A.) provides in part, that the trial court

should have jurisdiction, concurrent with the Court of

Claims, of claims

"u])(jn any contract, express or implied, with the gov-

ernment of the United States * * * in respect to

which claims the party would be entitled to redress

against the United States, either in a court of law,

equity, or admiralty, if the United States were su-

able * * * ."

Any action which overruns the measure thus determined

is at best (as was held in the case of United States z'.

Minnesota Mut. Invest. Co., supra, a contract implied in

law and not in fact and not therefore such a contract as

is actionable under the provisions of the Tucker Act.

A contract implied in law by legal fiction in the nature

of a quasi-contra.ct, is not suffcient to confer jurisdiction

against the United States under the Tucker Act ; the con-

tract must be one ''implied in fact, founded upon a meet-

ing of minds, which, although not embodied in an express

contract, is inferred as a fact, from the conduct of the
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parties showing in the Hght of surrounding circumstances

their tacit understanding." Baltimore & Ohio Railroad

Company v. United States, 261 U. S. 592, 597; see also

Alabama v. United States, 282 U. S. 502, 505 ; United

States V. Minnesota Mutual Investment Company, 271

U. S. 212 ; Tempel v. United States, 248 U. S. 121

.

The United States paid to the owners of the property,

by purchase or in condemnation proceedings, the full val-

ue of the property, which was taken, and paid all taxes

and liens of every nature which then existed against said

property. Under these circumstances it would be absurb

to say that the United States agreed with plaintiffs to

pay them a further sum over and above the value of the

property which was taken. Such implication is directly

negatived by all the facts and the testimony in the case.

In Ball Engineering Company v. White, 250 U. S. 46,

57, it is held that no contract can be implied where the

government took property with the intent not to pay,

and that liability in such case, if any, is in tort, for which

the United States has not consented to be sued. See also

on this point Hill v. United States, 149 U. S. 595 ; Tempel

V. United States, 248 U. S. 121, 130; Journal etc. Com-

pany V. United States, 254 U. S. 581, 585 ; United States

V. Holland America Lijn, 254 U. S. 148.

For the sake of argument assume that an improvement

district bondholder has an interest in the lots improved,

such as is not foreclosed on payment of the assessment
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levied upon a particular lot. His remedy against a pri-

vate individual in ownership of the lot is clear.

Section 4017, Idaho Compiled Statutes, in i)art, pro-

vides :

"4017. When district bonds are issued under this

article for improvements, the cost of which is by law

charged by special assessment against specific prop-

erty, the mayor and council, or trustees, or other au-

thorized officer, board or body, shall levy special as-

sessments each year sufficient to redeem the instal-

ment of such bonds next thereafter maturing, but in

computing the amount of special assessments to be

levied against each piece of property liable therefor,

the interest due on said bonds at the maturity of the

next instalment shall be included. Such assessments

shall be made upon the property chargeable for the

cost of such improvements, respectively, and shall

be levied and collected in the same manner as may

be provided by law for the levy and collection of

special assessments for such improvements zvhere

no bonds are issued, except as otherzvise provided by

this section. * * * ." (Italics supplied).

The manner provided by law for the collection of spe-

cial assessments where bonds are not issued, as referred

to in the section of the statute just quoted, is defined by

Sec. 4007, Idaho Compiled Statutes, reading:

"4007. Whenever any expense or cost of work

shall have been assessed on any land the amount of
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said expenses shall become a lien upon said lands,

which shall take precedence of all other liens, any

which may he foreclosed in accordance with the pro-

visions of the Code of Civil Procedure.

Such suit shall be in the name of the city of ... .

(naming it) as plaintiff, and in any such proceed-

ings where the court trying the same shall be satisfied

that the work has been done or material furnished,

which, according to the true intent of this article,

would be properly chargeable upon the lots or lands

through or by which the street, alley or highway im-

proved or repaired may pass, a recovery shall be

permitted, or a charge enforced to the extent of the

proper proportion of the value of the work or ma-

terial which would be chargeable on such lot or land

notwithstanding any informalities, irregularities or

defects in any of the proceedings of such municipal

corporation or any of its officers." (Italics supplied).

Section 4023 of Idaho Compiled Statutes, provides in

part as follows

:

"4023. Bondholders' rights and remedies. * * *

And if the municipality shall fail, neglect or refuse

to pay said bonds or to promptly collect any of such

assessments when due, the owner of any such bonds

may ])roceed in his own name to collect such assess-

ments and foreclose any lien thereon in any court

of competent jurisdiction, and shall recover, in addi-

tion to the amount of such bonds and interest there-
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on, 5 per centum, together with the costs of such .suit

including a reasonable sum for attorney's fees.

Any number of the holders of such i)onds for any

single improvement may join as ])laintifF, and any

number of holders (jf the property on which the same

are a lien may be joined as defendants in such suit."

(Italics supplied).

The Supreme Court of the State of Idaho has left no

room for doubt as to the i)roi)er construction of the sec-

tions quoted by its decision in the comparatively early

case of Nczo First National Bank 7-. IVciscr, supra,

wherein that Court expressly stated in so many words

:

"The bondholders must pursue the remedy provided

by statute." 30 Ida. 15, 166 Pac. 213.

and in the recent case of Boszvorth v. Anderson, supra,

in which the opinion in part reads as follows

:

"This assessment became the basis, as to the indi-

vidual property owner, of the charge on his land in-

dicative of the benefits accruing to him. and fixed

the amount of the lien against his land and it would

have to be paid on such unit to redeem his land from

the obligation of the bonds. This unit as to the

bondholders contained the definition of their security

because, while the bonds were obligations secured

by all the lands in the district, in order to enforce

their security, foreclosure woidd he necessary

against each particular piece of land in the district
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to the amount of liability thereon, theretofore de-

termined by the only body authorised to act, namely,

the city council. Therefore, for the life of the bond

issue, these units of assessment were fixed and could

not be changed. C. S. Sec. 4017." (Italics supplied).

47 Ida. 697; 280 Pac. 227.

If the sole remedy of a bondholder, as against a private

individual in ownership of any of the lots of the improve-

ment district, is foreclosure, as directed by the laws un-

der which such districts are created, any additional rem-

edy of which the plaintiffs seek to avail themselves as

against the United States in ownership of the same lots

is not within the purview of the Tucker Act and the

Court requested to adjudge the remedy is without juris-

diction.

Furthermore, the trial court entered a personal judg-

ment from which private individuals, owners of improve-

ment district lots, are absolved. Even mortgagors of real

property under foreclosure are not subject to a personal

liability until the security is exhausted, under the laws

of the State of Idaho, and the purchaser of mortgaged

property is not personally liable unless he agrees to as-

sume such liability. Obviously the holder of an improve-

ment district bond would have no greater right against

the owner of a lot in an improvement district than would

a mortgagee against a mortgagor, and under the laws of

most of the states, including Idaho, a decree of foreclos-

ure of a mortgage is in no sense a personal judgment,
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and a personal judj^ment cannot be entered until after

foreclosure sale.

Perkins v. Bundy, 42 Ida. 560, 247 Pac. 571.

If a private individual were defendant as the present

owner of any of the lots within the several improvement

districts, or if the United States, being the owner, were

suable in a court of law, equity or admiralty without its

consent as expressed in the Tucker Act, under the most

favorable circumstances to the plaintiffs the market value

of the several lots minus the aggregate of liens and en-

cumbrances superior to the lien of assessments for costs

of improvements would constitute the maximum for

which the plaintiffs could make claim. The complaint of

the plaintiffs as amended contains no allegation that the

property taken by the United States is of a value in ex-

cess of all liens of precedence or of equal priority to plain-

tiffs' alleged liens. The proof is also without any refer-

ence to value, except in the testimony of witness Sparks,

that "the uninundated portion of District No. 2 (Benevo-

lent Corporation case) would be worthless for residence

or business purposes." (page 126). The trial court's

finding (Finding 19 in the Benevolent case) finds "that

the property so taken by flooding, as aforesaid, by the

defendant, was, at the time of taking, of a value greatly

in excess of the claim of the plaintiff." (pages 71-72),

but the finding is wholly without support. T. C. Sparks

is the only witness who displayed any qualifications as a

witness as to values or gave any testimony as to values,

and the whole of such testimony is as follows

:
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"* * * I have been an abstractor for sixteen years

in American Falls and while not engaged in the gen-

eral real estate business, I have handled property for

non-residents on some occasions ; I have become ac-

quainted with the value and location of various prop-

erties in American Falls and in my opinion the un-

inundated portion of district No. 2 would be worth-

less for residence or business purposes." (Tr., page

126).

The trial court havmg thus lacked jurisdiction to hear

the cause under the pleadings and to determine the action

favorably to the plaintiffs if the action were against an

individual without any proof of the value of the property

involved, the Tucker Act does not enlarge the court's ju-

risdiction in actions against the United States.

Tn another particular there is disclosed a total lack of

jurisdiction in the trial court. The plaintiffs' complaints

as amended (paragraphs 17, 18, 19, pp. 26-29), the proof

(page 109), and the court's findings ( finding 22 page

74) conclusively establish the fact that the original as-

sessment against the lots of the several improvement dis-

tricts has been fullv paid. Thus Finding No. 22 reads as

follows

:

"22. That prior to the taking of the property and

use as a part of the American Falls reservoir and

prior to the flooding thereof, the defendant did not

pay or cause to be paid all the liens against said im-

provement districts, but only paid the amount shown

i
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u\Hm the original assessment, and at the time oi the

paying of the amount shown on the original assess-

ment the defendant was aware that said original as-

sessment through mistake and inadvertence was not

sufficient to ])ay the bonds issued by said Districts

1, 2 and «S as the same became due and payable in

accordance with their terms."

Judgment haxing been given on the theory, that

acquiring the lots of the several districts remov-

ed them from the power of reassessment and destroyed

the remedy of reassessment alleged to have otherwise

been available to the plaintiffs, if the remedy of reassess-

ment was unavailable to the plaintiffs against the lots in

ownership of private individuals, it necessarily follows

that the plaintiffs are not deprived of a remedy by officers

of the United States, no contract with the United States

is implied, and the trial court lacked jurisdiction.

Section 4141. Idaho Compiled Statutes, provides:

"4141. In all cases of special assessments in local

sewerage improvements or sewerage disposal works

of any kind against any property, person or corpora-

tion whatsoe\er, where any such assessments have

failed to be valid in whole or in part for want of

form, or of sufficient informality or irregularity, or

nonconformance with the charter, ordinances or pro-

visions of law governing such assessments, the city

council or trustees, or other authorized bodies or

board shall be, and they are hereby authorized to re-
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assess such special taxes or assessments and to en-

force their collection in accordance with the provi-

sions of law existing at the time the reassessment

was made.

Whenever, for any cause, mistake or inadvertence,

the amount assessed shall not be sufficient to pay the

costs of sewerage improvement made and enjoined

on the property, or on the owners of property in the

local assessment district where the same is made, it

shall be lawful and the city council or trustees or

other authorized body or board is hereby directed

and authorized to make reassessment upon all the

property in said local assessment district to pay for

such improvements, such reassessment to be made

and collected in accordance with the provisions of

law or ordinances existing at the time of the levy."

(Italics supplied).

There is no allegation in the complaints, nor is there

evidence or findings, to show the cost of the im-

provements, and no attempt has been made to show that

the original assessment was not sufficient to pay the ac-

tual cost of such work. Proof and pleadings are also

lacking of any circumstances designated by the statute

as will bring the same into operation. The section quoted

has been construed by the Idaho Supreme Court in the

case of Lucas v. City of Nampa, supra, in which the opin-

ion is in part quoted as follows

:

'Tt is true that C. S. section 4141, provides that in

cases of special assessments in local sewerage im-
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provements, where any such assessments have failed

to be valid for want of form, or of sufficient formal-

ity or regularity, or conformance with the chapter,

ordinances, or provisions of law governing such as-

sessments, the city is authorized to reassess such

special taxes and enforce their collection in accord-

ance with the provisions of law existing at the time

such reassessment is made. It is clear, however,

that the reassessment attempted to be made in the in-

stant case was not made for any reason assigned in

the statute, nor was it made in conformity therewith,

but, on the contrary, the city authorities found that,

after paying a 10 ])er cent commission for the sale of

the bonds, the employment of the city engineer upon

a basis of 5 per cent of the cost of the project, and

incurring the other expenses in the construction of

the works, the cost of the completed system with

these additional expenditures would approximate

$160,000 instead of the $118,300 contained in the

estimate of the city engineer in the original ordinance

of intention."

Lucas V. City of Nampa, 37 Ida. 763; 219 Pac.

596.

Attention is again directed to the finding of the Court

quoted above

''that the defendant was aware that said original

assessment through mistake and inadvertence was

not sufficient to pay the bonds issued by the dis-

trict * * * "
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a contention identical in principle, and unavailing in the

case of Lucas v. City of Nampa, as shown by a portion of

the opinion quoted.

Action Barred by State Statute of Limitations

On Demurrer—not jurisdictional

Assignments of Error 2, (page 161)

and 16 (page 166)

The United States is entitled to the benefit of the State

Statute of Limitations.

Stanley v. Schzvalby, 147 U. S. 508.

The bar of the State Statute of Limitations was raised

and pleaded as the Defendant's sixth defense (Answer to

second amended petition, page 57).

Any cause of action which the plaintiffs may have had

is barred.

Sections 6596, 6597, 6607, 6609, 6611 and 6617, Idaho

Compiled Statute.

Section 6611, read in connection with Section 6607,

is as follows

:

"6607. The periods prescribed for the commence-

ment of actions other than for the recovery of real

property are as follows

:

661 1. Within three years :

1. An action upon a liability created by statute,

other than a penalty or forfeiture.



Obviously, this is not an action for recovery of real

property hut is either an action based upon a h'abihty

created by statute (for the hen on this property claimed

by the plaintiff, if any exists, was a lien created by stat-

ute) or it is an action based u])on an allej^ed trespass upon

real property, for it is alleged in the amended petition in

the one case and in the second amended petition in the

other that

"on or about the hrst day of January, 1927, the de-

fendant * * * took absolute, permanent and ex-

clusive possession, title and control of all * * *

the real property within said Local Improvement

District * * * *for a public use and purpose, to-

wit, for a reclamation reservoir, which reservoir is

commonly known as the American Falls reservoir,

and sold, destroyed or removed all improvements

located upon the lots and parcels of land within said

* * * improvement districts and inundated and

permanently flooded the land embraced within said

* * * improvement districts."

(pages 28-29)

Notwithstanding the undisputed evidence

—

(a) that the United States purchased the lots of the

several improvement districts by separate lot purchase

transactions from 1920 to 1926 inclusive (pages 131-

134)

;

(b) that the United States took possession of the sev-

eral lots as payment was made therefor (page 124. de-

fendant's exhibit 1, page 144)

;
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(c) that all of the buildings upon the lots were re-

moved between April, 1925, when witness Sparks moved

his house oflf, and the winter of 1925 or spring of 1926

(page 123);

(d) that the dam was completed in 1926 and some

water stored behind the same in the winter of 1925-1926,

and the same filled to capacity in the winter of 1926-1927

(page 131);

The Court found as a fact: that the former record

owner thereof (lots of improvement districts) retained

the right of possession until January 1, 1927, and that the

property was taken for a public purpose and flooded

shortly after January 1, 1927 (page 76, finding 25) and

concluded that the statute of limitations began to run on

that date (January 1, 1927). (Conclusion 3, page 17^.

Case 743 was commenced in July 1930 (case 743, p.

57), later than 3 years from the accrual of the action

under the trial court's theory. It seems obvious that

when the United States acquired the first lot in 1920 for

reservoir flowage purposes, ownership thereof was as-

sumed, and exclusive dominion thereover exercised, and

had the plaintififs any lien, their right of action immedi-

ately accrued. But if plaintiffs were obliged to wait until

there has been an actual physical destruction of the prop-

erty upon which they claimed their right of lien, what

peculiar virtue has the destruction by flooding, that the

actual tearing down and moving away of property does

not have to accrue their right of action and start the run-

\
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ning of the statute of limitations? Witness S])arks testi-

fied that he moved his house off of the reservoir site in

April 1925 and that all the other buildings in the site were

moved between that time and the winter of 1925 or early

spring of 1926.

Not only were the plaintiffs' allegations and proof in-

sufficient to show jurisdiction of the trial court to hear

and determine the cases, but it also appears affirmatively

that the actions are barred under the provisions of the

state statutes of limitations.

The plaintiff's complaint as amended failed to state a

cause of action in several other particulars which were

called to the attention of the trial court by demurrer to

the original and amended complaints.

(Assignments of Error Nos. 1-2, p. 161 ; Deft. Demur-

rer 31-38)

As has already been pointed out (page 45 hereof) the

plaintiffs' causes are dependent upon Section 4141. Idaho

Compiled Statutes, providing in substance that whenever

through mistake or inadvertence the amount originally

assessed shall not be sufficient to pay the costs of flic im-

provement, a reassessment under certain circumstances

may be had. while the allegations of their complaint whol-

ly fail to bring the purported reassessment in 1928 within

the purview of the statute.

Neither the allegations of the complaint nor the find-

ings of the Court support any right of reassessment, for it
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is only alleged and found that the original assessment

was insufficient to pay the principal and interest on the

bonds, while the statute authorizes reassessment only

when the original assessment ''is insufficient to pay the

cost of the improvement." The cost of the improvement

is a different thing altogether from the principal and in-

terest on the bonds.

Paragraph 17 of the second amended complaint in the

Benevolent Corporation case (page 26) alleges in part

as follows:

'^7. That under date of July 3rd, 1928, and while

the above described bonds, so owned and held by the

plaintiff herein, and which are involved in this action,

and the interest on said bonds, were due, owing and

unpaid, on account of the mistake or inadvertence

of the board making the original levy and assess-

ment of benefits having failed to levy an amount

sufficient to pay the principal and interest on said

bonds as the same become due, and in order to comply

with its statutory duty in the premises, the City of

American Falls (formerly the Village of American

Falls), regularly enacted its ordinances Nos. 122.

123, and 124, which were ordinances providing for a

reassessment of benefits upon all taxable property in

said districts 1, 2, and 8 respectively, * * * (Italics

supplied )

.

One pleading a statute and asking its benefits must

surely bring himself within its terms. The Supreme
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Court of the State of Idaho has in Lucas v. City of Naiu-

pa, supra, held that a deficit upon original assessment to

pay the costs of the improvement is essential to bring

itilo ()i)crati()U the section of the statute relied upon.

The complaints as amended also fail to allege another

essential to state a cause of action, namely, the ownership

of the claim in the i)laintiffs at the time the same accrued.

Roberts V. Nor. Pac. Ry., 158 U. S. 1.

Brothers v. United States, 250 U. S. 88.

(/. .9. Revised Statutes, Sec. 3477.

U. S. Compiled Statutes, 1918, Sec. 6383.

Paragraph 7 of the plaintiff's second amended com-

plaint in the Benevolent Corporation case alleges in ])art

as to the ownership of the bonds upon which the actions

are based, as follows

:

"and that thereafter (the issuance of the improve-

ment district bonds by American Falls, and their

purchase by one John K. Mullen) * '^ * said John

K. Mullen sold, transferred and set over to the plain-

tiff * * * the bonds aforesaid." (Page 16).

The damage to the holder of the bonds is alleged to

have occurred not later than January 1. 1927. It was

necessary for the complaint as amended to show that the

plaintiff's were the owners of the bonds at the time the

injury thereto occurred. A transfer of the bonds after

the injury complained of does not include the claim for

damages, the presumption being that the purchaser of

damaged property pays only the depreciated value there-

of.
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This rule is clearly announced in the opinion of the

U. S. Supreme Court in Roberts v. Northern Pacific R.

R. Co., supra, reading:

"It is well settled that where a railroad company,

having the power of eminent domain, has entered

into actual possession of land necessary for its cor-

porate purposes, whether with or without the con-

sent of the owner of such lands, a subsequent vendee

of the latter takes the land subject to the burthen of

the railroad, and the right to payment from the rail-

road company, if it entered by virtue of an agree-

ment to pay, or to damages, if the entry was unau-

thorized, belongs to the owner at the time the rail-

road company took possession."

158 U. S. 1.

The rule is especially applicable to claims against the

United States under the prohibition by Rev. Stat. 3477

against the assignment of such claims. The federal

statute cited is given construction by the U. S. Supreme

Court in the case of Brothers v. United States, supra.

The complaint as amended charges the defendant with

having, in the exercise of powers of eminent domain, ac-

quired the lots in the several improvement districts in a

lawful manner; also that the assessments, made against

the lots for payment of the bonds claimed by plaintiffs,

are liens. The liens of State and County taxes take pre-

cedence over liens of improvement district assessments,

and the failure of plaintiffs to allege that the lots of the
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improvement districts were not acquired by the United

States at tax sale for delinquent state and county taxes

make their complaints as amended deficient to state causes

of action.

Sec. 3097, Idaho Compiled Statutes.

Bosworth V. Anderson, 47 Ida. 697; 280 Pac. 227.

Section 3097, above cited, provides that all property sub-

ject to taxation shall be subject to a lien for state and

included municipal taxes, "and shall only be discharged

by payment, cancellation or rebate * * *."

Upon a clash of interest between special improvement

district bondholders and local municipalities as to the

precedence of the respective liens of improvement dis-

trict assessments and general State and County taxes, the

Idaho Supreme Court in Bosivorth v. Anderson, supra,

held:

"The decree of the trial court holding state, county

and city taxes superior to special improvement as-

sessments, and denying the claim of the bondholders

against the county for a share in the proceeds of the

sale of the various pieces of property sold by the

county for state, county, and city taxes, and denying

appellant's claim against the city for amounts col-

lected by the city as principal and paid as interest, is

sustained."

47 Ida. 697, 280 Pac. 227, 230.

The complaints as amended fail to state a cause of ac-

tion also in that they do not show that the plaintiffs own
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all of the outstanding interest in the bonds of the several

improvement districts.

The complaints as amended allege the issuance of all

bonds of the districts (pages 15, 22 and 25) and that the

plaintiffs purchased less than all of those issued and sold.

The market value of the lots must be the maximum which

the United States would be required to pay in any event;

therefore, the complaints which failed to allege the own-

ership of all bonds in the plaintiffs fail to state a cause of

action.

Error on Motions to Strike and Make More Definite

and Certain.

(Assignments of error No. 3, page 161)

The amended complaint asks that the United States pay

interest upon the bonds claimed by the plaintiffs to the

extent that the whole amount of principal and interest has

not been paid by the city of American Falls. Thus in par-

agraph 20 of the amended complaint in the Benevolent

Corporation case, it is alleged that the United States is

indebted to the plaintiff for interest (page 30). The same,

is true of paragraph 10 of the amended complaint in the

Investment Company case (No. 743, page 23). The trial

court not only permitted the objectionable portions of the
^

complaint to stand, but actually allowed the plaintiffs' in-

terest (pages 78 and PI. Ex. 14, page 144) against the

United States. In this we think the Court was in error.

Boston Sand & Gravel Co. v. United States,

278 U. S. 41-55.
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ON THE MERITS

(Assi^nmcntsof En-orS, 7, 8, 10, 11, 16, 17. 18, 19)

At the trial the plaintiffs offered the bonds in question,

and in ])roof of their ownershi]) the trial court first denied

and later received the hearsay testimony of one Chester

Greene, who testified that he had never been an officer of

either of the plaintiff corporations and that all he knew

about the ownership of the bonds was what one J. K.

Mullen told him on the occasion of his (J. K. Mullen's)

delivery of said bonds to witness and Mr. Bissell for col-

lection in 1928 (pages 82-98).

Timely and insistent objection was made to the testi-

mony of this witness (pages 82, 84, 86, 87, 88, 89, 92, 93,

97, 98). The trial court alternated in sustaining and

overruling counsel's objections to this testimony but ap-

parently the same was accepted as competent proof for

the court found upon the testimony of this witness alone,

that the plaintiffs were the owners of the bonds (Finding

7, pages 62-63). The adverse rulings of the court upon

the admission of this testimony and the findings of the

court based thereupon are assigned as error (assignments

22 (a) to (d) inclusive).

Accepting the hearsay testimony of witness Greene as

to ownership of bonds in the plaintiffs, there was no testi-

mony, hearsay or otherwise, that the plaintiffs owned the

bonds at the time the alleged cause of action thereupon

accrued. All that Chester Greene knew about the bonds

was that he saw them delivered to witness and Mr. Bissell
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in 1928 by a J. K. Mullen (not an officer or stockholder

of nor shown to be in anywise interested in the plaintiff

corporations), who said, at the time, that bonds numbered

21 to 24 of district No. 1,

12 to 15 of district No. 2,

28 to 43 of district No. 8, (PI. Ex. 1 to 3 inc.)

were for the plaintiff Benevolent Corporation, and that

bonds 38 to 51 of District No. 9 (PI. Ex. 4) were for the

plaintiff Investment Co. (pages 141, 142). The only pos-

sible presumption of ownership that might be inferred

from this testimony was that the bonds belonged to J. K.

Mullen. There could be no presumption in any event that

the plaintiffs became the owners of the bonds before they

were thus deHvered. Witness Greene also testified (from

hearsay) that the plaintiff Benevolent Corporation was

not organized until 1925 (page 96).

If any cause of action accrued upon the bonds, it ac-

crued when the United States acquired title to the lots

alleged to have been impressed with some kind of an in-

terest in the improvement district bondholders, and under

the rule of Brothers v. United States, supra, and the spe-

cific prohibition against the assignment of claims against

the United States the plaintiffs' proof as well as their

pleadings have failed, and upon the refusal of the Court to

so hold, the appellant has assigned error (Assignments of

error: No. 2, page 161; No. 7, page 163, No. 8, page

163, No. 10, page 164, and No. 11, page 164).

There was no proof that the owners of the bonds in

question had any interest in the lots of the several im-
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provement districts at the time the United States acquired

title.

Sees. 4146, 4147, 4148. 4133, Idaho Compiled

Stats.

Bosworth V. Anderson, 47 Idalio 697; 280 Pac.

227.

Heine V. Connnlssioiicrs, 19 Wall. 655.

Lyon V. Alley, 130 U. S. 177.

United States v. City of Buffalo, 54 Fed. (2) 471.

United States v. Pierce County, 193 Fed. 529.

Bannon v. Bitrnes, 39 Fed. 892.

Section 4146, Idaho C<)mi)ilcd Statutes, provides in

part as follows

:

"4146. Redemption by owner from assessment.

The owner of any lot or parcel of land charged with

any such assessments may redeem the same from all

liability for such assessment by paying the entire

assessment charged against such lot or parcel of

land, without interest, within 30 days after notice to

him of such assessment, which notice shall be given

as follows:"

Section 4147 provides:

"4147. Same: After bonds issued. The owner

(Of any such lot or parcel of land may redeem the

same from all liability for said assessment at any

time after said 30 days by paying all the instalments

of said assessment remaining unpaid and charged
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against such property at the time of such payment,

with interest thereon at the rate of not to exceed 8

per cent per annum from the date of issuance to the

time of maturity of the last instalment."

Section 4148 reads in part as follows

:

"4148. Same: Effect of redemption. * * *

Where any piece of property has been redeemed from

liability of the costs for any improvements as herein

provided, such property shall not thereafter be liable

for further assessment for the costs of such improve-

ment except as hereinafter provided."

Section 4141, I. C. S., is the only section of the statutes

to which the last quoted section could have any possible

reference, and this section in part provides as follows

:

"4141. Reassessment. * * * Whenever, for any

cause, mistake or inadvertence, the amount assessed

shall not be sufficient to pay the costs of sewerage

improvement made and enjoined on the property, or

on the owners of property in the local assessment dis-

trict where the same is made, it shall be lawful and

the city council or trustees or other authorized body

or board is hereby directed and authorized to make

reassessment upon all the property in said local as-

sessment district to pay for such improvements, such

reassessment to be made and collected in accordance

with the provisions of law or ordinances existing at

the time of the levy."
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Aside from the statute making the assessments levied

for the payment of the improvement, the only lien upon

the lots of the improvement district, there are numerous

reasons for the rule that the assessment and not the bond

is the lien ui)on the property, i)rincipal among which is

that the bond is issued, sold and transferred without no-

tice to the lot owner, while the assessment cannot be con-

stitutionally made without such notice and an opportu-

nity to be heard upon the justice of the same.

The bondholder looks to the assessment as the measure

of his security, and the lot owner, as the limit of his lia-

bility.

Bosworth V. Anderson {supra).

The bondholders claim of imi)lied contract is of neces-

sity based uiK)n a claim of lien upon the lots at the time

they were acquired by the United States. The original

assessment was paid in full at the time of the govern-

ment's purchase (Testimony of Willard S. Bowen, page

109; Finding 22, page 74). At that time the bondhold-

ers, whose identity was unknown to officers of the gov-

ernment, had at best a right to have the lots reassessed.

"It is said in argimient that plaintiffs have a lien

upon the taxable property of the district for the pay-

ment of these bonds, and that equity always enforces

liens where no other mode of enforcing them exists.

Whether this be true doctrine of a court of equity to

the full extent here claimed, we need not decide. Nor

need we decide whether taxes once lawfully levied
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are, until paid, a lien on the property against which

they are assessed, though it is laid down in the very

careful work of Judge Dillon, that taxes are not liens

upon the property against which they are assessed,

unless made so by this charter, or unless the corpo-

ration is authorized by the Legislature to declare

them to be liens. 2 Dil. Corp., 659. But here no

taxes have been assessed except those which have

been released by the bond holders accepting new

bonds for the interest of the year so assessed. And

it is too clear for argument that taxes not assessed

are not liens, and that the obligation to assess taxes is

not a lien on the property on which they ought to be

assessed. This was one of the points urged and over-

ruled in the case of Rees v. Watertown."

Heme v. Commissioners, 19 Wall. 659. I
The testimony of Willard S. Bowen, accountant, who

prepared and submitted several reports upon audit of the

improvement district bond funds of the city, did not give

any support to the proposition that the bonds in question

were liens. The reports of the audits were admitted over

objection that the same were immaterial, the pleadings

having admitted that the original assessment had been

paid in full (pages 100, 102, 104) and the rulings of the

Court are assigned as error (assignments of error 23 (a)

to (e) inclusive).

Witness Bowen's testimony was

—

That the original assessments have proven insufficient'
I
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to pay the principal and interest of the bonds in full (i)age

104) due principally to the "unexpected continuation" of

interest payments on the bonds, which in turn he testified

was due

(a) to loss of bond funds in failure of depository

of the city (pa^es 110, 112).

(b) to unexplained dissipation of bond funds of

districts Nos. 8 and 9 (pages 115, 116).

(c) to failure of city when issuing bonds to time

their maturity dates with collection time of

assessments (pages 111-112).

(d) to failure of city when issuing bonds to issue

them in smaller denomination (page 109).

(e) to delay in making principal payments with

bond funds on hand by the city (pages 110-

111).

These losses and delays absorbed funds intended for

principal and interest payments. This is summarized in

witness Bowen's report of December 18, 1926 ( Plain-

tiffs' Exhibit 9, page 143) as follows:

"You will note from Schedule 'C-1' to 'C-4' inclu-

sive, that in all of the special improvement funds, a

far greater amount of interest was paid out than was

estimated to be necessary originally. The following

comparison will furnish a concise analysis of this

:
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This definitely proves that it was the unexpected

continuation of interest payments on bonds that was

most largely responsible for the present deficiency in

these special funds."

( Witness Bowen's Report, PI. Ex. 9, page 143)

The testimony of witness Bowen established the de-

fendant's first defense to the action, namely, that the city

which is the collection agency of the bondholders was re-

sponsible for any failure of payment of bonds.

After the bank, in which improvement district bond

funds were on deposit, had failed in February, 1923, wit-

ness Bowen was called upon to audit the several funds

mentioned which he did and reported on April 17. 1923,

as follows

:

"1 i:)resent herewith a report showing the results of

a special audit of the available records covering tran-

sactions in Local Sewerage Improvement Districts

Numbers One and Two, and Local Sidewalk Im-

provement Districts Numbers Eight and Nine, which

I trust will solve the problem with which you have

presented me, namely: 'Why is the City of Ameri-

can Falls so far behind with the payments of Bonds

issued for the use of the Districts above enumer-

ated?'

I wish to say, gentlemen, that I have spent exactly

as much time in attempting to gather together rec-

ords and papers from which to compile the within

statements as it has taken to compile the statements.
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The Books of the City are lacking in a great many

particulars, the most outstanding one being that no

Cash-Book or Ledger has been kept, in which to re-

cord the financial transactions of the city. This has

made my work rather uncertain, as I have been com-

pelled to gather most of the data for this report from

the Books of Power County, and from the Records

of the First National Bank of this city. In the ear-

lier portion of the period covered by my audit, the

County records with respect to some transactions

are quite meager, which has only added to the diffi-

culty of the work. Many Bank statements, together

with the accompanying cancelled vouchers or war-

rants are missing entirely, and while recourse to the

Bank's records gives the amount of the transactions,

yet it furnished no vouchers to support such transac-

tions, thereby losing the greater part of the value of

the information. The statements contained in this

audit are presumed to be correct only to the extent of

the validity and correctness of the records from

which they were compiled.

Accordingly to the best available data, the failure

of the bonds to be paid according to the degree ori-

ginally planned is due to the following reasons, more

fully explained in the pages referred to opposite each

item:

Special District Funds used for purposes

other than those for which they were

assessed and paid (as per tabulation



67

on page 2) $4,338.48

Excess interest paid on account of the

bonds not being paid as originally plan-

ned, the interest of course, continuing

until the bonds were i)aid (as per tab-

ulations on page 3) 6,556.15

Delinquent taxes yet due on Special

Districts (as per tabulations on page 3 8,428.43

Taxes unpaid on account of the property

on which same have been assessed deed-

ed to County for taxes due, the County

being Trustee for, and being responsi-

ble to the City for same whenever paid

(as per tabulations on page 3) 1,151.93

Failure to assess proper amount to retire

principal on bonds of Sewer District

No. 1 355.19

These differences aggregate $20,830.18"

(PI. Ex. 8, page 143 of transcript).

The first item in the above summary was explained

in a later report (plaintiff's Exhibit 9) but the excess

interest item was not explained, except for the reasons

given which we have hereinbefore, on page 64 summar-

ized. This showing of dissipation of funds collected for

payment of the bonds is superfluous to the application

of the principle that the right to assessment is not a lien
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upon property in contemplation of assessment. It goes

further and shows conclusively that under a statute

which authorizes a city council or board of trustees to

make a reassessment,

''Whenever for any cause, mistake or inadver-

tence the amount assessed shall not be sufficient to

pay the costs of sezveragc improvement made and

enjoined on the property or on the owners of prop-

erty in the local assessment district where the same

is made, * * *" (Sec. 4141, I. C. S.),

the bondholders have never had a right to have the lots

of the several improvement districts reassessed. The al-

legations of the complaint and the findings of the court

merely set out that the original assessment was insuffici-

ent "to pay the principal and interest on tJie bonds ^ which

is a different thing altogether from the "cost of the im-

provement especially where the interest was increased

by delays in payment of principal resulting from the bank

failure and other causes, and the judgment fund recov-

ered from the sidewalk contractor is shown to have been

misapplied to other purposes. i

One of the losses to principal of the bond fund was

testified to by witness Bowen as the unexplained misap-

propriation and wasting of a fund of $2916.53 paid to

the city by an improvement district contractor upon a

judgment. His payment was made on January 3, 1917.

For no apparent reason the trial court sustained an ob-

jection to the testimony with respect to this fund as the
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same pertained to districts N(;s. 1, 2 and 8 involved in

"he Benevolent Corporation case.

"Mr. Bissell: I object to the introduction of any

evidence concerning the recovery of judgment

against Sam Forter as far as Districts 1, 2 and 8

are concerned, that being a cause of action for de-

fective construction of sidewalks, in District No. 9.

That is not material here.

The Court: Objection sustained, but not as to

No. 9.

A. Sam Forter was a contractor who constructed

all, or part at least, of the sidewalks in District No.

9." (Page 113).

Witness Bowen's report (PI. Ex. 9) refers to this

judgment as a credit to the two sidewalk improvement

districts, Nos. 8 and 9. His report reads in part

:

"It also appears that a judgment was taken

against Sam Forter which was in connection with

sidewalk districts 8 and 9, and which resulted in the

receipt by the city on Jan. 3, 1917 of $2916.53."

It will be remembered that the bonds of Sidewalk Im-

provement District 8 are involved in the Benevolent Cor-

poration case and those of District No. 9 in the Invest-

ment Company case.

This ruling of the Court is assigned as error (Assign-

ment of Error 23 (i), page 184).
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Proof at the trial does not establish such indispensable

elements of plaintiffs' cases as

(a) ownership of any bonds in plaintiffs;

(b) ownership of bonds at the time any right of ac-

tion thereupon accrued;

(c) that the original assessments having been paid

in full and no reassessment made at the time

the United States acquired title, the improve-

ment district bonds are, in themselves, an in-

terest in the lots of the districts

;

(d) that a reassessment is authorized under the laws

of Idaho;

(e) that in view of the fact that the extent of recov-

ery in any event is the value of the property

taken, there was no proof that the property ac-

quired by the United States had any value what-

soever
;

(f j that the officers of the United States in acquiring

title recognized the purported interest of the

plaintiffs in the property being acquired.

On the contrary, the proof estabhshes the defenses of the

defendant m

(1) that improvement district bonds were not liens

upon the property acquired by the United

States

;



71

(2) that the loss to the bondholders was due to acti(;n

of the city of y\nierican Falls, and the same

was greatly reduced by action of the United

States in jmrchasin^- the lots of the improve-

ment districts resulting in payment of delinqent

improvement district assessments including in-

terest and penalties

;

(3) that the city had made no reassessment when the

government's title was acquired and had

no right at any time to make a reassessment

;

and

(4) that any rights of action which the plaintiffs may

have had were barred by the statute of limita-

tions of the State of Idaho.

ERRORS IN FINDINGS OF FACT

[Assignment of Errors 4, 6, 8, 9, 10, 12, 13, 14, 15, 20,

21, pages 161 to 170 inclusive).

The court made findings of fact and conclusions of law

n which errors were by the defendant pointed out in a

notion to correct, which the court denied. Error is as-

signed to the objectionable findings and to the ruling of

he court upon the motion to correct findings (Assign-

nent of Error 26, page 189).

While the numbering of the objectionable findings in

;he two cases is different, the same are practically iden-

:ical.
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The objections to the several findings are obvious from

the findings themselves as pointed out in the appellant's

motion to correct the findings, and in the assignments of

error, and failure to explicitly mention in this brief is

not intended as a waiver thereof. Objections to the rul-

ings of the court upon the admissability of evidence, as

pointed out in assignments of error (Nos. 22 to 25 in-

clusive, pages 171-188) and which may not have been

expressly commented upon in this brief, are also express-

ly saved.

To summarize the numerous objections to rulings of

the trial court

I. The court improperly assumed jurisdiction because

the actions alleged and as shown by the testimony

A. are not upon implied contract;

B. were not commenced within the 6-year period

fixed by the Tucker Act for the commencement

of such actions, and

C. The action of the United States in acquiring

the property was beneficial to rather than det-

rimental to the bondholders and in any event

any injury would be too remote and consequen-

tial.

II. Upon the pleadings, it is shown

A. that the actions of the plaintififs are barred by

the Idaho statute of limitations;

B. that by alleging payment in full of the original

I
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assessment, the i)laintifTs negative any rij^ht of

action because reassessments contemj)lated but

not yet made are not liens upon property pro-

posed to be tluis reassessed;

C. if the rij^ht to reassess is a hen, the complaints,

which allege the original assessments paid are in-

sufficient to pay the principal or interest of im-

provement district bonds, do not allege a right

to have such reassessments made and, therefore,

fail to state a cause of action.

D. That the time of assignment of the bonds to

the plaintiffs, not being shown, there is no

cause of action in the plaintiffs if the action ac-

crued prior to the assignment.

E. that the complaints, which fail to allege that

the plaintiffs are the owners of all outstanding

improvement district bonds of an aggregate

obligation of no more than the value of the lots

in the several improvement districts, fail to

state a cause of action.

III. That those portions of the complaints charging

he United States with interest should have been stricken.

IV. On the merits

—

A. upon the testimony and exhibits offered, the

trial court should have dismissed the actions

for jurisdictional grounds summarized in "I"

above

;
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B. non-suit should have been granted because of

failure of proof

—

(1) to show any interest of the plaintiffs in the

bonds in suit;

(2) to show ownership of the bonds when the

plaintiffs cause of action accrued;

(3) to show that the bonds represent any interest

in the lots of the several improvement dis-

tricts
;

(4) to show any right of reassessment in the city

of American Falls for the benefit of the bond-

holders
;

(5) the proof shows the bondholders loss, if any,

was due to acts of the city of American Falls,

and was mitigated by action of the United

States in acquiring the lots of the improve-

ment districts.

V. The findings are not supported by the evidence

and are contrary to the evidence in that

A. There is no evidence to support the finding that

the value of the lots acquired by the United

States is or was at any time in excess of the

amount due upon improvement district bonds.

B. There is no evidence to support the finding that

the plaintiff owned the bonds or that the same

were ever transferred from J. K. Mullen.
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C. Evidence that the United States acquired title

to the lots of the several improvement districts

between 1920 and 1926 and that T. C. Sparks

removed his house in April 1925 from his lot

upon its sale to the United States, is contrary

to the finding- that the United States took pos-

session, title and control of the property on

January 1, 1927, or removed or destroyed the

improvements thereon;

D. The court should have corrected his findings as

requested to do so by the defendant's motion for

that purpose.

VI. The court erred in ruling upon the admissibility

f evidence as assigned in assignments Nos. 22-25 in-

usive.

Circumstances similar to those shown by the record

1 the two cases at bar must have impelled the author of

le opinion of the Supreme Court of the United States

1 the Smoot case {siipra) to say

"There is, in a large class of cases coming before us

from the Court of Claims, a constant and ever

recurring attempt to apply to contracts made by the

Government, and to give to its action under such

contracts, a construction and an effect quite differ-

ent from those which courts of justice are accus-

tomed to apply to contracts between individuals.

There arises, in the mind of parties and counsel in-

terested for the individual, against the United States
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a sense of the power and resources of this great

Government, prompting appeals to its magnanimity

and generosity, to abstract ideas of equity, coloring

even the closest legal argument. These are addressed

in vain to this Court. Their proper theater is the

halls of Congress, for that branch of the govern-

ment has limited the jurisdiction of the Court of

Claims to cases arising out of contracts express

or implied—contracts to which the United States is

a party in the same sense in which an individual

might be, and to which the ordinary principles of

contracts must and should apply."

82 U. S. 36 at 45.

In the Smoot case there was an express contract. Here

the contract is at best a strained fiction implied at law,

to sustain which, it was necessary for the trial court to

go beyond its jurisdiction upon an ordinary suit, and to

hold that the plaintiffs are entitled to recover against the

United States for such acts as an individual would not

be amenable, as established by a construction of local

laws and an application of rules of evidence at wide var-

iance with such laws and rules as they are construed and

applied in suits against an individual. The trial court

instead of Hmiting its jurisdiction in suits against the

United States to claims upon contracts in respect to which

the plaintiffs would be entitled to redress against the

United States either in a court of law, equity or admiral-

I



77

y if the United States were suable, has greatly expanded

t, notwithstanding the express provisions of the Tucker

Vet to the contrary.

The plaintiffs complaints as amended should be dis-

nissed.

Respectfully submitted,

H. E. RAY,
United States Attorney for the ...

District of Idaho,

W. H. LANGROISE,

SAM S. GRIFFIN,

RALPH R. BRESHEARS,
^^^7 U. S. Attorneys for the Dis-

trict of Idaho,

Residence, Boise, Idaho.

B. E. STOUTEMYER,
District Counsel, Bureau of Rec-
lamation,

Residence, Portland, Oregon.

Service of the within and foregoing Brief of Appellant

by receipt of copy is hereby acknowledged this

day of , 1932.

Attorney for Respondents
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All figures in parentheses refer to page nuimbers of

the transcript in case bearing District Court No. 731, No.

6867 in this court, unless otherwise stated. All heavy type

is that of the writers'.

EXCEPTIONS TO APPELLANT'S STATEMENT

OF FACTS

Appellee considers that the appellant's statement of

facts is somewhat incomplete in certain particulars, and

slightly inaccurate in other particulars. On pige 9 the

statement is made that the assessments were paid in full

on the lots acquired by the United States. This state-

ment is probably not legally correct, because as a matter

of law the re-assessments are part of the assessments, and

it camiot be accurately stated that any particular lot has

paid its assessment in full until the entire obligation has

been discharged. As will be later pointed out, the gov-

ernment officials knew, and it was a matter of common

knowledge in American Falls, that these assessttnents

were not paid in full at the time the government acquir-

ed these lots and at the time the property owners gave

over possession of the reservoir site to the United States.

The government officials withheld a portion of an agreed

purchase price until some time in 1929, and then releas-

ed these sums to the individual property owners. The

evidence upon this phase of the case is shown in some

detail beginning on page 22 of this brief.



At the bottom of p-.v^c U of uppellant's brief the state-

ment is made that tlie government purcliased these lots

liom tlie proiK'rty owners from 1920 until 1926. Tlie in-

ference is made here and at immerous points in the brief

that when the governlment purchased a particular lot it

then and there became the absolute owner of sucli lot.

The fact is that at the time of purchasing these indivi-

duals plots the government and the individual owners

signed land purchase contracts, a sample of which aj)-

pears as defendant's exhibit 1 (144). Paragrapli 3 of

this purchase contract obligates the vendor to convey

Ihe property to the United States by good and sufficient

deed. As is pointed out on page 3 of Judge Cavanah's

memorandum opinion these deeds contained tlie following

provision.

:

''Vendor retains possession of all the buildings

and improvements on the above described land,

and agrees to remove the same to land outside of

the American Falls Reservoir site by January 1,

1927."

Til oihor words, when these individual purchases were

made by tlie government the owners were not disturbed

in their possession and enjoyment of the property im-

mediately, but they were perlmitted to continue such

possession and use until the dam was sufficiently com-

l^leted to permit water to be impounded in the resei'voir.

As the trial court found, tliese individual owners re-



mained in possession until about the 1st of January, 1927,

about which time the reservoir was filled (76).

On page 10 of appellant's brief reference is had to cer-

tain condemnation suits. Appellant neglects to state that

neither the appellee nor its predecessor in interest was

a party to these suits (76).

On page 10 of appellant's brief the statement is made

that the payments made by the goverment benefited

rather than injured appellee. Page 113 of the record is

cited to support this statement. We find nothing on the

latter page to this effect. No doubt the payments made

by the government benefited appellee and other property

owners in the district. It is not the payments actually

i!iado tliat appellee is cotmplaining of. The appellee is

complaining because the government appropriated ap-

pellee's property and destroyed its security before com-

pleting the payments.

On page 11 of its brief appellant states that the work

of tearing down and moving the buildings from the reser-

voir site commenced in 1920 or 1921, and continued

through the year 1925. No reference is given for this

statement. We do not believe that the record bears out

this statement. Upon this point the record merely shows

that the Grand Hotel, the last building to be moved

from the reservoir site, was moved either in the winter

of 1925 or in the spring of 1926 (123). The record does



not .show wlieii the first buildings wore rnovcd or when

any other tlian this one buihling was moved. The same

error will he found in the ** chronology " on p. 15 of aj)-

l)ellant's brief.

Appellee also lakes exception to appellant's statement

of the theory upon which the trial court's findings and

Judgment are based, as contained on page 13 of appel-

lant's brief. In a few words the theory upon which the

cases were submitted and deteraiined by the trial court

is that the government has appropriated private property

for a public use without making just compensation to the

owners, and thereby the government has become liable

to the owner upon an implied contract. This theory is

])orne out by the findings and conclusions, and also by

tile court's memorandum opinion. The latter opinion

was not incorporated into the printed record. After the

printed record was filed, counsel for appellant advised

ai)i)ellee that such memorandum opinion was being sup-

l^lied to this court by a supplemental record, and the writ-

ers assume that the same is now available to this court.

Appellee considers that a more concise and more pert-

inent statement of the facts is necessary.

APPELLEE'S STATE^IENT OF FACTS

Tn 1915 and 1916 certain local improvement districts

were organized in the city of American Falls under the

l)]'(nMsions of the Idaho Compiled Statutes, sections 3999



—6—

et seq. Under these statutes an improvement district

may be organized from a part of a municipality. After

certain preliminary steps the ordinance creating the dis-

trict is enacted. This ordinance describes all the proper-

ty in the district and provides that the improvements

shall be made and the cost and expense thereof taxed

and assessed upon all property in the district in propor-

tion to the number of feet of each particular lot fronting

on the street so being improved or contiguous thereto

C. S. section 4007 provides that the expense and cost of

the work shall be assessed against the lands and shall

''become a lien upon said lands, which shall take preced-

ence of all other liens, and which may be foreclosed in

accordance with the provisions of the Code of Civil Pro-

cedure." Provision is made for exceptions by any prop-

erty owner or tax payer. These assesstoents are known

as special assessments and are to be levied and collected

as a separate tax in addition to the taxes for general rev-

enue purposes. C. S. section 4013.

Under the provisions of C. S. section 4014 the city ot-

ficials are authorized to provide for the payment of these

assessments on the installment plan, extending the pay-

ment over a period not exceding ten years. To do this

bonds are issued, and the latter section provides the

method of their issuance, the rate of interest, etc. Sec-

tion 4018 specifies the fortm of the bond to be used. Sec-
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tioii 4l)U4 ]ji()vi(l«'s lor reassessment in case tlie original

assessment is insufi'icient lor any reason. Since the re-

assessments, later to l)e mentioned, axe attacked, a para-

gra])li ol" this section is (juotcd, to-wit:

"Whenever, for any cause, mistake or inadver-

tence the amount assessed shall not be sufficient to

pay the cost of the improvement made and enjoy-

ed by owners of property in the local assessment

district where tlie same is made, it shall be lawloil,

and the city council or trustees or otlier autlioriz-

ed board or body is hereby directed and autlioriz-

ed to make reassessments on all the property in

said local assessment district sufficient to pay for

such improvement, such reassessiment to be made
and collected in accordance with the provisions of

the law or ordinance existing at tlie time of its

levy."

Section 4026 requires the owner of any such bonds to

look exclusively to the enforcement of such asessments

for the collecttion of the amounts due him; the munici-

pality being responsible only for the collection of the as-

sessments.

It was under these statutory provisions that the local

iinpiovement districts in question were organized in 1915

and 191(), and in due course the bonds now before the

court issued. The bonds were originally sold to Mr. J.

K. Mullen, who in turn transferred the same to tlie plain-

tiffs. The bonds are payable to bearer. The improve-

ment districts in question are all situated within the ter-

ritory formerly occupied by the city of American Falls.
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The building of the American Falls reservoir by the ap-

pellant necessitated the (moving of the major portion of

the city of American Falls, including all of tlie territory

covered by the improvement districts in question, except

a portion of district No. 9. The reservoir was built by

the United States as a Reclamation Act storage reser-

voir, under authority of the act of June 17, 1902 (43 U.

S. C. A. sees. 411, et seq.), but "without any proceed-

ings in eminent domain against the plaintiff or its

predecessor in interest J. K. Mullen, the defendant be-

ing aware and advised that the bonds held by this plain-

tiff (appellee) and the interest thereon were outstand-

ing, due, and unpaid, * *"(71-2).

The government acquired most of tlie property for this

reservoir site by direct purchase from the individual

owners. The form of contract of purchase is shown by

defendant's exhibit No. 1 (144). These contracts were

made on different dates between 1920 and 1926, This

particular contract was made December 9, 1925. Soon

after the execution of the contract the individuals gave

the government warranty deeds, which deeds and con-

tracts, as pointed out in Judge Cavanah's memorandum

opinion, pertnitted the sellers to remain in possession

till January 1, 1927, or such earlier time as the premises

might be needed for reservoir purposes. The contracts

and deeds permitted the individual owner to remove
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buildings from tlic site ol" the reservoir on U) higher

ground, the new townsite being nearby. Tlie last build-

ing moved from the reservoir site was the (irand Hotel,

which wasi late in the winter of 1925 or early in the spring

of 1926 (123). The reservoir started filling in '26 and

the entire reservoir site was flooded "on or shortly after

January 1, 1927" (76).

'^riie contracts of purchase between the government and

the individual owners provided that any liens or incum-

brances existing against the property might "be removed

at the time of conveyance by reserving from the purchase

price the amount necessary, and discharging the same

with the money so reserved". See paragraph 7, defend-

ant's exhibit 1. Consonant with this authority the gov-

ernment held out $13,()()0 or $14,000 for the purjwse of

meeting the balance due on the bonds involved in the

]iresent litigation (134-5). However, the goverjiment

some time in 1929, apparently shortly before the institu-

tion of the present suits, determined that this money

should be paid to the owners, and this was done. At the

time this money was paid to the owners the government

officials knew of the claims of the appellee in these two

suits, and in fact it was a matter of common knowledge

in the city (136 & 122-3).

While the act of making the reassessments does not

seem to be very material in the present controversy, be-
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cause llie appellant had actual knowledge of tlie unpaid

accounts, it definitely appears frolm the records that these

reassessments were made by ordinances Nos. 122 to l'2o,

inclusive, of the city of American Falls in the summer of

1928 (exhibit 16). These ordinances were not attacked

in any direct manner and the same stand as the valid en-

actments of the city. These reassessments were made

necessary by the insufficiency of the original levies. The

causes of such insufficiencies are pointed out in detail

by witness Bowen (111-118). In brief they are: (1) Lack

of conformity between the denominations of the bonds

and the collections realized from the assessments from

time to time, resulting in imoneys remaining idle frequent-

ly; (2) Maturity dates of bonds did not coincide with

payment dates of taxes and assessments, resulting in

moneySyxbeing used promptly; (3) In making the origi-

nal assessments and levies no allowance was made for the

11/2% collection fee (117), which C. S. sec. 3224 allows the

county for collecting le^nes of such improvement dis-

tricts (Bosworth V Anderson, 280 Pac. 227, 229); (4) The

set-up on the assessment rolls for interest did not provide

for interest on the bonds the first year, resulting in thc»

use of money received for principal payments to meet in-

terest requirements (117-8); (5) Insufficient interest

charge on delinquent taxes as compared with interest t»n

bonds (118); nnd (6) Non-paylment of taxes by some t^f
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liic owiR'j's ill (lie iiiijd'oNciiu'iil districts. iJuu to tiiese

and many other t'actoi's all I he bonds were ncjt i>aid.

'^riie one and only means ol' enforcing the assessment

ujxni vviiieh ajjpellee's bonds are based and the one and

only method of collecting the amounts represented by

the bonds in controversy was l)y the enforcement of the

lien against the lands in these respective improvement

distiicts. This is the })rovision of the statute, the hold-

ing- of the Idaho courts and of the trial court in the im-

mediate cause, '^riicrefore, when on or about January 1,

U)*J7, the ITnited States took absolute and complete pos-

session and control of this leal property, the appellee's

bonds and statutory liens were effectively and complete-

ly destroyed. This constituted the taking of private prop-

erty for public use without compensation, and upon this

theory the i)leadings were drawn and the action insti-

tuted. Upon this theory the demurrer to the comi)laint

was overruled, Judge Cavanah's opinion on the delmurrer

being reported in 40 Fed. {'2) 937. In brief, Judge

C*av;inali held that the United States had appropriated

to a i)ulilie use private i)roperty, and the govermuent

tluM-eby became liable upon an implied contract for the

value of the property taken. The findings of fact and

conclusions of law are in line with this tlieory, and the

judgment is in favor of the appellee for the value of its

bonds, less certain amounts. The major amounts for
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which appellees were not given judgment as prayed were

due to two factors: (1) The reservoir did not cover all of

one of the districts, and a pro rata amount was deducted

for the lands not taken; and (2) some moneys were col-

lected from the owners, deposited in local banks, wliicli

banks closed before the money was paid over to the ap-

pellees or the then owner of the bonds. The latter

amounts were deducted by the trial court, and the

amount of the Forter judgment was also deducted. So

that while the complaint in the immediate case asked for

judgment of approximately $10,000.00 the amount of tlio

judgment actually given is only $8,104,79 (78); and while

in case No. 743—6868 judgment was asked in an amount

in excess of $1500.00, the judgment actually given only

amounted to $388.48 (63).

The two cases were consolidated for trial, the bills of

exceptions are identical except for amounts, names and

such factors, and the same have, by stipulation filed in

this cause, been consolidated for argument in this court.

The applicable law is the same in either case.

BRIEF OF THE ARGUMENT
U. S. STATUTE OF LIMITATIONS

On pages 20-2 of its brief the appellant cites several

cases holding that the failure to bring an action within

6 years bars recovery. Unquestionably 28 U. S. C. A. sec.

41, subd. 20, fixes the lilmitation at 6 years. The only im-
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|)()rl;ml probleu? is to determine wlicii the statute began

to run.

On i)age 22 of its brief the appeUant takes the position

tlial in this particular case the statute began to run "at

the time the United States acquired the lands in question

by iiurchase or condemnation." Appellee does not agree with

til is statement, but will discuss the appellant's posi-

tion. A})i)ellant cites no authority upon this particular

jjliase of the case, that is, no authority showing that the

mere signing of a contract to convey, and even an actual

conveyance, permitting the vendor to continue the pos-

session and enjoyment of tlie property, amounts to the

taking of property so as to start the statute of limita-

tions in an action for the taking of such property. Ap-

pellee does not feel that any such authority can l)e cited.

There can be no liability on the part of the goveniment

in this case until the property is actually taken. A threat

to take the property or a plan partly consummated cannot

amount to a taking of the property. This is particularly

true in this controversy, because so long as the land own-

ers relmain in the possession and enjojTnent of their

property, and so long as the property has not been flood-

ed by the reservoir, appellee's lien upon the property re-

mained physically intact and enforceable. It is only af-

ter the vendors have been compelled to vacate the proper-

ty ])y the risins: crest of the resers^oir and tlie itmprove-
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ments have been removed therefrom that appeUee's lien

and property right has been confiscated and destroyed.

When that act occurs, then and only then does the ap-

pellee's right accrue. The trial court held that this hap-

pened about January 1, 1927 (76). This action was filed

on November 25, 1929 (7), and the action in 6868 was fil-

ed July 24, 1930 (page 7 record in latter case). Both

suits were therefore instituted within the statutory pe-

riod of six years, as fixed by the Tucker act (28 U. S. C.

A. sec. 41, subd. 20).

If it be conceded that appellant's theory upon this

point is correct, appellee nevertheless insists that the bar

of the statute cannot be upheld. On page 22 of its brief

appellant states that the lots were purchased as early as

1920, "and a large part of the lots (were acquired) by

purchase and condemnation between 1920 and 1923." By

referring to the ]^ages of the record cited by appellant

we are unable to find that this quoted statement is

borne out by the record. What the government engineer

testified to was that he took possession of the first piece

of land in 1920 or 1921 and the balance of the l:>t; was

acquired ''between that time and the year 1926 when the

dam was completed and some water stored behind tlio

same." (131). This is far from a statement that the

large part of the lots was acquired between 1920 and 1923.

The fact of the matter is, as stated on page 22 of appel-
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l.-iii(.'s brief, (lie record .•il).s()lul('l\' and (completely fails to

show just when aii\' ])arlieula?' lot was ac^iuired by the

^oveniineiit, (except one lot which defendant's ex. 1

shows was bought in Dec, 1925) and therefore, under ap-

peUant's theory as to when the statute of liiinitations be-

gins to jun, there is no definite evidence in the record to

fix the lieginning of the statute as to any part of the land

included witliin the inipi'ovement district and so confis-

cated by the government.

Appellant passes lightly over this phase of the case by

intimating that this is a jurisdictional question and the

duty rested upon the appellee to i)rove by competent evi-

dence that its action is not barred by the statute of limi-

tations. Unfortunately for appellant's position such is not

the law. '^riie law has become well recognized in a majori-

t\' of the jurisdictions that the statute of limitations, be-

ing an affirmative defense, must be alleged and proved by

the party relying thereon. In Tdaho the majority rule pre-

vails. In the I'ecent casi^ of Johnston vs. Keefer, 280 Pac.

:124, :]2G, th- Idaho court held:

"Tho statute of limitations is an affinnative

defense which imposes the burden upon the one as-

serting it to prove every element necessary to es-

tablish it (citing cases)."

As shown in 37 C. J. 1243, note 59, and 17 E. C. L. 1004

this is the majority rule. This is the rule in the State of

ralifornia. First National Bank vs. Aiimstrong, 294 Pac.
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25. This is also the rule in the State of Oklahoma, War-

ner vs. Wickizer, 294 Pac. 130. We quote the following

paragraph from the latter opinion:

** Where the statute of limitations is pleaded as

an affirmative defense, the burden of proving it is

on the one who asserts it, and where the evidence is

conflicting as to whether or not the statute of limi-

tations has run, the finding and verdict of the jury

thereon will not be disturbed on appeal, if there is

any evidence reasonably tending to support such

verdict and finding (citing cases).''

The latter quotation is particularly pertinent to the im-

mediate cause in view of conclusion of law No. 3 (77),

wherein the trial court found, upon conflicting evidence,

that the statute of limitations is not available as a de-

fense in this case.

In the recent case of Jackson vs. United States, 24 Fed.

(2d) 981, 986, it was held that this rule is enforceable as

against the United States government. The latter case

was reversed as to the interest feature only by the Circuit

Court of Appeals (34 Fed. (2d) 241), and as so modified

it was approved by the U. S. Supreme Court, 281 U. S.

344, 50 S. C. R. 294.

This rule has been adopted in the federal court for the

district of California, in the case of Borland vs. Haven,

37 Fed. 394. We quote the following pertinent excerpt

from page 413 of that opinion

:

** Besides the defense is an affirmative one, set

up by the defendants, themselves, and it devolves
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upon them to show, alTiniiatively, that tlir; bar has

attached, and to wliat part. Now, it does not ap-

pear how much was paid more than three years be-

fore the bringing of the suit, and the court has no
evidence upon which to apply the statutory bar, if

any there be, to any particular part of the sum paid.

The defense tlierei'ore, on both grounds must r)"

overruled."

The appeal taken to the U. S. Supreme Court in the lat-

ter case was dismissed, 159 U. S. 255, 40 L. Ed. 140. This

case is particularly interesting because of the underscor-

ed ])ortions of the quotation, when it is borne in mind

that the evidence does not show just when any particular

lot within the confiscated area was purchased by the gov-

ernment. Therefore, if appellant's theory as to the

statute of limitations be adopted as the law generally, it

could not l)e enforced in this cause, since the evidence

admittedly fails to reveal tlie date of the acquisition of

any particular lot or parcel by the government. The de-

fense of the statute of limitations is an affirmative one

and tlie party relying thereon must submit proof to sup-

]iort his position. Appellant has not met this responsi-

bility and its position u])on this phase cannnot be sus-

tained, even upon its own theory of the law.

APPELLEE'S POSITION RE LIMITATIONS

Appellee urges that the trial court's conclusion that the

statute of limitations began to run on the date of the

flooding of the property—about January 1, 1927, (76) is

correct. In considering this question it must be ''"'-
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Imembered that appellee was not a party to any of tlie

condemnation suits, neither did it join in the execution

of the deeds from the individual landowner to the govern-

ment. In no way did appellee part with any of its pro-

perty rights. How can it be legally concluded that these

deeds from individuals to the government affected ap-

pellee's rights in any manner? Appellee was not a party

to these transactions, and it is not shown that it had actual

knowledge thereof, and the record does not reveal when

any of these contracts or deeds were placed of record so

as to give appellee constructive notice, with one excep-

tion. The defendant's exhibit 1 does show that the con-

tract of sale between the government and 0. F. Dahlen

was placed of record January 14, 1926. The present ac-

tion was filed within 6 years of such date. So far as ap-

pellee's lien and property right are concerned these con-

veyances from the individual owners to the goverament

had no influence -whatever. Such conveyances, in con-

tetmplation of law, had no more bearing upon appellee's

property than any of the conveyances of the property with-

in these districts from one individual to another might

have had. We assume that it is a matter of common

knowledge that property Mathin these various districts ts

conveyed frolm one individual to another from time to

time during the life of bonds like those now before the

court. Such conveyances do not affect the priori tv or
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v;ili(lity of the lien of tlic bond and district assessments.

By the same reasoning it must be concluded that the con-

veyances lioin these individuals to the government did

not affect appellee's property, and consequently did not

start the statute of limitations running, so far as the

l)resent suit is concerned. It is significant that the pres-

ent action does not seek redress for property of the indi-

vidual property owners taken by the government, but

only for pi()i)erty of the owners of the bonds-liens. The

latter ])ro]i('i-ty riidits were not molested until the actual

a])])ro])riati()n and confiscation of the lands and the de-

struction of appellee's liens thereon, which happened

a])out January 1st, 1927.

The occurrence which started the applica])le statute of

limitations running was the actual taking and appropri-

ation of appellee's property by the government. This

happened when the lands were actually possessed and

flooded for reservoir purposes. With the happening

of that event these lands, upon which appellee had a lien

to secure the payment of its bonds, were confiscated and

.h'.'neeforlh devoted exclusively to governmental pur-

poses, actually destroying every claim which the appellee

had thereon. In the case of Seven Lakes Reservoir Co.

v Majors, 196 Pac. 384, the Colorado court considered a

question almost identical with that now in hand. In the

reported case a certain irrigation project built dams at
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the outlets of several lakes and as a part of the systdni

used a small creek to transport the stored water; this

unnaturally large use of the stream bed caused large

gulleys to be cut and considerable of the plaintiff's land

to be washed away and damaged. The Supreme Court of

Colorado points out that the action is either upon an im-

plied promise to pay or upon a liability under the constitu-

tion, providing that private property cannot be taken or

damaged without compensation. Several federal cases are

cited. The crucial question was when the statute of limi-

tations began to run. In concluding an extensive discus-

sion of the problem the court held that the right of ac-

tion accrued and the statute began to run at the first

visible and sensible appearance of injury from the ero-

sion and washing away of the banks, and damage to ad-

jacent land by the running of the unusual volume of water

along the channel. Several analogous cases are cited in

the opinion, and appellee feels that these cases satisfactorily

determine the question under consideration.

In the absence of condemnation, or some statutory pro-

cedure, for deterlmining the value of property to be taken

for a public pur]3ose, an owner is not entitled to be paid

in advance of the actual taking of his f)roperty, for he

does not know until such occurrence that his property

will actually be taken, or how much will be taken. Tlu'

immediate action is under the Fifth Amendment, and

''The Fifth Amendment does not entitle him to be paid
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ill advance of the taking. Crozier v Fried. J^rupi) Akti-

ciigesellscliaft, 224 LI. S. 290, 306, 32 S. Ct. 48H, 50 L. I'A.

77 J." Hurley v Kincaid, 285 U. S. 95, 52 8. Ct. 267 The

Crozier case thus elaborates the rule

:

"Indisputably the duty to make compensation

does not inflexibly, in the absence of constitution-

al provisions requiring it, exact, first, that comjjen-

sation should bo made previous to the taking,

—

that is, that the amount should be ascertained and
paid in advance of the appropriation,—it being suf-

ficient, having relation to the nature and character

of the property taken, that adequate means be pro-

vided for a reasonably just and prompt ascertain-

Inient and payment of the compensation; second,

iiiat, again, always having reference to the nature

and character of the property taken, its value and
the surrounding circumstances, the duty to pro-

vide for payment of compensation may be ade-

quately fulfilled by an assumption on the part of

the government of the duty to make prompt pay-

ment of the ascertained compensation,—that is, by
the pledge, either expressly or by necessary impli-

cation, of the public good faith to that end." (p 306

of U. S. report).

In considering the statute of limitations in the im-

mediate cause appellee suggests that the following facts

should be remembered. Defendant's exhibit 1, one of the

standard forms of land purchase contracts used hj the

governiment (124) in acquiring this land, contains a pro-

vision (paragraph 7) authorizing the government to re-

serve from the purchase price to be paid for any particu-

Inr tract of land such amount as may be necessary to dis-

charge any liens or encumbrances existing against the
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property at the time of tlie conveyance. The record con-

clusively shows that the United States officials chose to

take advantage of this provision and reserve funds from

such purchase prices to take up the amount due the ap-

pellee on the bonds under consideration and the assess-

ments levied in connection therewith. As Mr. Bohlson,

one of the clerks in charge, testified

:

ii* * *"\^g held out an amount from each prop-

erty owner that was estimated to be sufficient to

retire any assessments against tlie property tliat

might be levied in the future, on account of ex-

isting bonds. " (136)

This witness also testified that all of the members of the

reclamation force knew of these outstanding bonds (136).

Mr. Banks, the chief engineer, testified that he had know-

ledge of these unpaid ilniprovement bonds, and he stated:

"* * *I think that the government retained the

sum of from $13,000 to $14,000 until sometime in

1929 before they paid it to the landowners; it was
withheld for the purpose of paying any reassess-

ments that might be held valid liens." (134).

Witness Davie stated that when the government purchas-

ed his property it temporarih* withheld money for sucli

purposes for two or three years (121). Witness Sparks,

tlie mayor of American Falls, testified in part as follows:

''When settleiment was made for my propert;',

there was an amount held up to cover contingen-

cies arising in case there was not enough money
from these sidewalk nnd sewer assessments to re-

tire the bonds; this was in addition to the amount
held back for the payment of current taxes, a mort-
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gage and the payment of the balance of the ten

annual assessments on my sewer and sidewalk * * ''*

"* * ' it was coiniiioiily known around town that

a portion of the money duo cacli property lioldcr in

the district was withheld by tlie government for

that puri)ose." (122-3).
<4 # * * gf)jjj(i deductions were (made in purchases

about the year 1923; * * *" (124).

There is considerabU^ otlier testimony along these lines.

ITiKjuestional)!)' ilie court's twenty-fourth finding (75) is

ami)]y supported by the evidence. Such finding is to the

effect that at tlie time of the taking of tlie property by

the government the government officials in charge knew

tliat the assessments levied to pay the bonds held by ap-

])ellee were insufficient to pay and discharge the unpaid

amounts thereof and tbat the holders of the bonds would

be deprived of tbe amount due thereon unless the gov-

ernment paid it; and that at the time of the taking of

this property by the United States it withheld from the

record owners of the property amounts sufficient to ful-

ly pay and discharge appellee's claim, in addition to

aimounts withheld to pay general taxes, mortgages, etc.

So long as the government was thus recognizing ap-

pellee's claimi, and so long as the government was thus

taking precautions to guarantee that appellee's bonds

would be paid, the appellee would not have been justified,

morally at least, in instituting a suit against the govern-

ment. But as soon as the appellee learned that these

moneys were being paid to the record owners, which was
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some time in 1929 (134), certainly appellee was justi-

fied in concluding that its bonds would not be paid, since

the government was no longer recognizing their validity.

Since these land purchase contracts authorized the gov-

ernment to withhold money to take up appellee's bonds

and the reassessments levied to pay the same by holding

this toioney in an amount sufficient to take up the un-

paid balance on the bonds, the govermnent in fact im-

pliedly promised to pay such moneys to those entitled

thereto on demand. When the govermnent paid these

withheld moneys to the record owners, and not to appel-

lee, the government thereby repudiated this implied

promise and made it necessary for suit to be insti-

tuted. In this connection it should be remembered that

the reassessment ordinances were enacted July 3, 1928

(plaintiff's exhibit 16), w^iicli was several months prior to

the time this withheld money was turned over to the rec-

ord owners by the governlment.

Concluding this branch of the case, appellee urges tliat

under the applicable law the government became liable to

the appellee for the taking of its property when the res-

ervoir site was flooded and the lands upon which appel-

lee held a lien became submerged and confiscated. How-

ever, since at this time the governlment was withholding

money to pay appellee, thus fully recognizing appellee's

claims and rights, and serving in the capacity as a trus-
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tee to insure the payment ot appellee's claims, it \)V(>\)-

ably would not have been proper for the appellee U) have

instituted suit at that time. However, immediately upon

tlie government's repudiating this trust and paying the

money to the record owners suit was justified, in law and

in equity. It is not necessary to determine, for the pur-

pose of the immediate controversy, whether appellee's

cause of action accrued wlien the reservoir was flooded,

or when the government repudiated its trust and paid

the money to the record owners, because the suits were in-

stituted in 1929 and 1930, both of which dates are clear-

ly within the six year statute period from the date of the

flooding or the date of the repudiation of the trust.

This phase of the controversy is somewhat similar to

the situation involved in the case of United States v

Wardwell, 172 U. S. 48, 43 L. Ed. 360. In that case the

statutes required the government officials to hold cer-

tain money in the treasury for the benefit of those whose

currency might be destroyed by Indians, etc. The money

was to be paid upon proper demands being made there-

for. The demand was not made for a number of yeare,

and when suit was brought, the statute of limitations was

plead. The court held that the liability of the govern-

ment continued until there was a direct repudiation of

1lio liability on the part of the government, and that the

statute of limitations did not begin to run until such re-
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pudiation. So in the present case as long as the govern-

ment was withholding the money to pay the appellee for

its bonds, it is likely that suit could not have been prop-

erly instituted.

The case of United States vs. Taylor, 104 U. S. 21G,

26 L. Ed. 721, is also solmewhat similar. There the stat-

ute required the goverimient, when selling property to

satisfy tax claims of the government, to pay to the owner

of the property any surplus that might remain after the

taxes, interest, and costs should be satisfied. A certain

piece of property was sold in 1865 for considerably more

than the amounts due the government; in 1874 demand

was made for this surplus. The demand was rejected

and suit was filed about a year later, or more than ten

years after the date of the sale. The court held that the six

year statute of limitations did not begin to run until the

demand was made and refused, since the government

held the (money in the capacity of a trustee. The same

holding was approved in the case of United States v

Cooper, 120 U. S. 124, 30 L. Ed. 606.

STATE STATUTES OF LIMITATIONS

On pages 48-51 of appellant's brief six sections of tlie

state statutes, prescribing limitations for various forms

of actions, are cited, and the argument is made that these

state statutes apply to and bar the present action.

The present action is bi-ought under 28 U. S. C. A. sec.
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41, su))(l. 20, whidi is a ))arl ol' the Tucke'* act. ''I'liis sec-

tion authorizes suits against the United States upon ex-

press or implied contracts, etc. Tlie section contains tiie

following sentence:

**No suit against the Government of tlie United
States shall l)o allowed under this paragraph un-

less the same shall have been brought within six

years after the right accrued for which the claim

is made."

Thus the Tucker act itself authorizes the action and

fixes the period of limitations, and the situation is brought

directly under the provisions of tlie exception in 28 U. S. C
A., section 725, which provides as follows:

*'The laws of the several States, except where
the Constitution, treaties, or statutes of the United
States otherwise require or provide, shall l)e re-

garded as rules of decision in trials at common law,

in the courts of the United States, in cases where
they apply."

Among the annotations contained in USCA, following

the last quoted section, will be found a number of cases

on pages 237 and 238 showing that where a federal statute

fixes the period of limitations state statutes of limitations

are not ap])licable. An extensive discussion of this prop-

osition would not seem to be necessarj^ because the deci-

sions are unanimous. All these cases hold that where a

statute of the United States affords a remedy and im-

poses a limitation on actions thereunder, the statute of

limitations of the states have no application. A cliarac-
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teristic disposition of this question may bo found in the

case of United States v Boomer, 183 Fed. 726. We quote

from page 730 of the opinion in that case

:

^'The fixing of a period of one year in chapter

778, 33 Stat. 811, within which the action created

by that statute should be commenced, was an ex-

ercise of the soverign power of the United States,

and may not be repealed or modified by state leg-

islation. It is true that the courts of the United

States, in the absence of legislation upon the sub-

ject by Congress, recognize the statutes of limita-

tions of the several states and give them the same
construction and effect which are given by the local

tribunals. But in the case at bar Congress chose to

enact its own statute of limitation, and hence sec-

tion 721, Rev. St. U. S. does not apply.

"

The case at bar comes within the exception noted in 28

U. S. C. A. sec. 725, in that the federal statute creating the

r^ght to sue likewise fixes the period of litnitation. Thore-

i'ore, the state statutes of limitations have no bearing.

NATURE OF APPELLEE'S PROPERTY

Before considering the phase of the case dealing w^ith

the basic applicable principles of law perhaps it would

be well to point out to the court the exact nature of the

property invovled. It is true that the property referred

to is in the form of bonds. However, these bonds are

quite different from the average negotiable bonds which

one naturally thinks of when the expression ''bonds" is

used. As pointed out in the statement of facts these bonds

were issued under the local improvement district statutes
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of the State of Idalio. There is no personal liability upon

tiiese bonds on the part of the improvement districts, or

the cities within wliicli such districts are located or the

general taxpayers. In fact there is no personal liability

;)t all, except, of course, in cases of misconduct in office,

etc. In the recent case of Cowart v Union Paving Co.,

14 i^ac. (2d) 7()4, 767, the Supreme Court of California

thus tersely sunnnarizes the situation:

"There is a moraJ obligation resting upon the

property owners benefited by the improvement and
an equitable right against the property itself, which
the l^egislature has power to legalize and enforce,

(citing cases)."

hi the case of New First National Bank v City of Weiser,

16G Pac. 213, the Idaho Supreme Court discusses the gen-

eral statutes governing these l)onds and the general force

and effect of the bonds. This case is cited in Judge

(nvanah's "memorandum opinion. For the puiposes now

under consideration the following paragraph contains the

important conclusions of that case:

"The remedy of the bondholder in case a prop-

erty owner fails to make payment of the taxes as-

sessed against his property is not against the city

nor the improvement district, nor against the per-

son who has paid the sum due from him but against

tlie ]^roperty of the delinquent."

This decision is in accord with the provisions of C. S. sec-

tion 4026, which provides as follows:

"Tlie holder of any bond issued under the au-

thority of this article shall have no claim therefor



—30—

against the municipality by which the same is is-

sued, in any event, except for the collection of tlie

special assessment "made for the improvement for

whicli said bond was issued, but kis remedy, in case

of non-payment, shall be confined to the enforce-

ment of such assessments. A copy of this section

shall be plainly written, printed or engraved on the

face of each bond so issued."

As shown at page 19 of the record this provision was

appropriately inserted in the bonds involved in this liti-

gation. To the same effect see the Supreme Court's opin-

ion in the case of Moore v City of Nampa, 276 U. S. 536,

which involved analogous improvement districts, and

wherein the U. S. Supreme Court held:

''It is clear that respondent's (the city) faith or

credit is not pledged and that the value of the bond
depends upon the validity and worth of the assess-

ments."

The Supreme Court of Idaho *'has specifically and repeat-

edly held that where a special assessment district is creat-

ed and bonds issued, the same are not general obligations

of the municipality." Hughes v Village of Wendell, 275

Pac. 1116.

In the case of Bosworth v Anderson, 280 Pac. 227, the

Idaho Supreme Court was again considering similar

bonds. The court held that,

''the lien of the bonds upon the lands of the im-
provement district become fixed and paramount to

any other lien except those of the general state,

county, and city taxes." (230).

As provided by C. S. section 4007 this lien mav be fore-
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closed in ncnordaiicc with llic lii'ovisions of the code of

civil procedure.

It should be remembered that these bonds are but tlie

evidence of the obligation created by tlie assessments; the

only lien is that created b}^ the assessments, and bonds

are only issued to permit payments to be made in install-

ments over a period of years. Balaam v Pacific States

Sav. & Loan Co., 15 Pac. (2d-Cal) 186.

Thus it a[)])ears from these statutory provisions and

court decisions that the bonds in question are liens upon

the land in the respective districts, and nothing more

(25 R. C. L. 174). These bonds represent an interest in the

land, and when the United States confiscated and ap-

proj^riated the land in these i'mprovement districts it like-

wise confiscated and appropriated appellee's bonds and

every element of its property represented thereby, because

independent of the land the bonds are emphatically worth-

loss. In contemplation of law the rights of the owners of

these bonds are on a parity with the owners of any real

estate mortgages in the same territory, and certainly when

the government's land purchase contracts (see paragraph

7 defendant's exhibit 1) authorized the government to

withhold enough funds from the purchase price of the

lots in the district to remove liens or encumbrances exist-

in<>- against the property, such contracts empowered the

government officials to withhold funds to pay these bonds
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and the reassessments based thereon. In fact the govern-

ment officials, until sometime in 1929, withheld moneys for

said purposes.

LIEN IS PROPERTY RIGHT

Having shown that these bonds were nothing toiore than

mortgages upon the land in the district and that the re-

assessments were justified in fact and valid in law, the

next inquiry which naturally arises is, whether or not such

a lien or encumbrance upon the land is such a property

right as will be recognized in applying the fifth amend-

ment to the United States constitution, which provides

that private property cannot be taken for a public pur-

pose without just compensation.

This question is answered in the affirmative by the de-

cision of the case of Morgan v Willman, 58 A. L. R. 1518,

and the annotation beginning on page 1534. In brief this

opinion and annotation show that the courts universally

hold that the interest of a mortgagee or encumbrancer in

property taken under the power of eminent domain is prop-

erty within the meaning of constitutional and statutory

provisions prohibiting the taking of private property for

public use without compensation. The annotation refers

to one case in the U. S. Supreme Court (see page 15.'w')).

See also, the case of 111. Trwst & Sav. Bank v City of Des

Moines, 224 Fed. 620, where it is said that ''It is funda-

mental that a mortgage or trust deed, securing an indebt-
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c'diiess, ia "property" witliin the tuieauing oi' the Con-

stitution oi' the United {States and tlie Constitution of the

state of Iowa." An extended discussion oi' these auth-

orities does not seem necessary, hut reference may be had

to 19 K. C. L. 343.

On i)age 1539 of the annotation in 58 A. L. K. the state-

ment is also made that wliere only a part of tlie mort-

j2,aged property is taken, the mortgagee is entitled to pro

rata compensation. Tlie court's attention is directed to

til is to support the trial court's conclusion and judgment

as to appellee's rights in the district No. 9, where only

])art of the district was taken for government pni*poses.

VALIDITY, NATURE, AND EFFECT OF THE

REASSESSMENTS

In a general way this subject is discussed on pages 29

to 35 of appellant's brief. On page 29 appellant likens the

claim of appellee to that of the holder of a general bond

or warrant of a municipality. The very obvious distinc-

tion is to be found in the fact that a holder of a warrant

or general bond of a municipality relies exclusively upon

tile financial responsibility of the municipality issuing

such bond or warrant. In such case the municipality is

personally liable and no lien exists against any particu-

lar parcel of land. As pointed out on pp. 28 to 31 hereof,

just the reverse is true of the bonds involved in this liti-

gation.
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The statement on page 30 of appellant's brief that the

action of the government has been beneficial to appellee

in that delinquent taxes have been paid up is pure specu-

lation. No one can say that these would not have been

paid up if the reservoir had not been constructed. On

the other hand, it might just as logically be suggested

that the possibility of the building of the reservoir, hang-

ing over the citizens for a nulmber of years, materially

hampered business and deterred owners in paying taxes,

thereby substantially decreasing the payments made up-

on appellee's bonds.

Appellant states that the flooding of tliis land "did not

prevent the operation of the state law permitting reas-

sessments," and again it is argued that it was the pur-

chase by the government, rather than the flooding of the

property, which injured appellee. Throughout this argu-

ment, as well as throughout the entire brief, appellant's

counsel apparently lose sight of the fact that appellee did

not join in the execution of the deeds whereby the lands

in this litigation were conveyed to the government. For

tliis reason the conveyances did not in any w^ay affect

appellee's interest in such lands (44 C. J. 806).

It should also be borne in mind that these reassessments

became effective July 3, 1928 (exhibit 16), at which time

ordinances numbers 122 to 125, inclusive, were enacted.

Xo ol)jection was made to these reassessments, and for all

questions involved in this litigation the same must be
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considered as valid and effective. At the titae these reas-

sessments were enacted, and until some time in 1929 (134)

the government had in its possession and under its con-

trol ample funds to pay the appellee the amounts owing

it ui)on these bonds. Since the reassessments were valid

and were enacted before this money was refunded to the

landowners, there would seem to be no reason in law or

fact why the government should not be bound thereby.

Reassessments of this nature are so generally upheld

til at an extensive citation of authorities would not seem

to be necessary (12 C J. 1265). Tn the case of Kadow v

Paul, 274 U. S. 175, the U. S. Supreme Court had occasion

to consider reassessments very similar to those involved

in this case. In that case the Supreme Court stated that

supplemental assessments are recognized as a legitimate

part of the proceeding necessar^^ to raise the money and

pay bonds of tins nature, ''and if in the process of collec-

tion it shall appear that some of the assessed land fails

to pay the assessment and is appropriated and sold, the

distribution of the deficit thus arising to be included in

another assessment is only meeting the to be expected

cost of the improvement." Several cases are cited to sup-

port this conclusion. As pointed out in a quotation con-

tained in the case of Kuehl v City of Edmunds, 157 Pac.

850, 853, reassesments are resorted to most frequently in

cases where the original assessments are based upon er-
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roneous estimates; however, they are legal and permissi-

ble in cases where ''the cost of the improvement has been

cotenputed erroneously, and the assessment has been levied

for too small an amount to meet the cost of the improve-

ment. " As stated in the rather recent case of Klemm v

Davenport, 70 A. L. R. (Fla) 156, 161:

''Aside from the question of double taxation, the

principle is well established in this country that in

addition to his proportion of a laid tax a taxpayer

may be required to pay an additional amount to

make up deficiencies caused ])y the neglect or in-

ability of other taxpayers to pay their assessments,
* * *( citing a number of cases on pp. 161-2)."

In addition to these decisions, announcing the general

rule, reference is had to two applicable Idaho statutes,

containing duplicate authority for reassesslments under

such circumstances, towit, C. S. sees. -4024: and 4141, the

former providing in part that,

"Whenever, for any cause, mistake or inadver-

tence the amount assessed shall not be sufficient to

pay the cost of the improvement made and enjoy-

ed by owners of property in the local assessment
district where the same is made, it shall be lawful
* * * to make reassessments on all the property in

said local district sufficient to pay for such improve-
ment * * * ."

It is the evident intent and purpose of the statute that

the improvement shall be fully paid for. This thought

is thus expressed in the case of Norris v Montezuma Val-

ley Irr. Dist., 248 Fed 369, 373:

"In order to give full force and effect to every
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assessment and levy, but the debt must ))e paiil.

The statutory ohlii^ation of a municipal cor|)ora-

tion or (|uasi municipal cor])()ration to pay its debt,

or to fix a rate of levy necessary to provide the

amount of money required to pay its debt is not

satisfied by an assessment and rate of levy sutli-

cient to pay the debt if the taxes are collected, b'lt

requires that there be a sufficient assessment and
levy and collection of the taxes as levied to actual-

ly pay the debt.
'

'

The same thought is likewise reiterated by the Supreme

Court of California in the recent case of Cowart v Union

Paving Co., 14 Pac. (2d) 764, 767:

*'Tlie purpose of the reassessment act is that land

benefited by an authorized public work shall niit

escape the payment of its proportionate share of

the expense thereof. The essentials of jurisdictioa

to order a reassessment are that a public improve-
ment has been made, that an assessment has bean
ilmposed or attempted, and that payment thereof

has not been had."

Section 4007 of the Idaho statutes provides:

"Whenever any expense or cost of work shall

have been assessed on any land the ajnount of said

expenses shall become a lien upon said lands, which
shall take precedence of all other liens, and which
may be foreclosed in accordance with the provisions

of the Code of Civil Procedure."

Thus it is clear that the "amount of said expenses'",

rather than the amount of the assessment, determines the

^u! r,ud extent of the lien, and if the assessments are

not made large enough to pay the full expense of the
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work, the lien remains effective until such expense or cost

of the work shall have been paid. Therefore, when the

government took this property, the full amount of the

cost and expense of the work not having been paid, it

took it subject to the lien of the unpaid amount thereof.

The reassessments did not make nor alter the liens al-

ready in force, but merely served to definitely fix the un-

paid balance owing the bondholders. As the trial court

stated on p. 4 of its opinion on the Imerits:

*^The law of the state provides that whenever
the original assessment is insufficient to pay the

costs for the improvement the city must reassess

the property for an amount sufficient to pay them,

(I. C. S. Sec. 4024). The purchasers of these bonds
had a right to assume that should it turn out for

any reason that the original assessment would be
insufficient to pay the bonds in full that the city had
authority to reassess the property upon which a

lien is given to make up any deficiency. The stat-

ute became one of the obligations of the bond.
'

'

In connection with the foregoing it seems proper to

refer to the cases cited on page 32 of appellant's brief.

These cases hold in substance that property of the United

States is immune from taxation at the hands of the state

or local municipalities. Predicating its stand upon this

generally recognized rule, appellant argues that when the

p:overnment purchased these lots the power of reassess-

ment was cut off. The answer to this contention is to be

found in the effect and priority of the lien of the roasscss-

iments. Such reassessments and the lien crcntod there-
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by aro not new but a mere continuation ol' tlie original

assessments and the liens tiiereot'. The lien of the re-

assessment is part and parcel of the lien of, and relates

back to, the lien of the original assessments. Both the

original and reassessments are one and the same in con-

templation of law. Any person acquiring land within an

improvement district does so with the full knowledge of

the fact of the assessments of the improvement district

and the consequent power to make reassessments to pay

any outstanding lionds of such district.

As was said in the case of Columbia Heights Realty Co.

V Rudolpli, 217 U. S. 547, 554:

"Such a reassessment was but a continuance of the

original proceeding, it might well be done by an
almended ])ut supplementary petition by virtue ot

tiio authority of the new act."

To the same effect see Reiff v City of Portland, 141 Pac.

107, where it is said:

"The reassessment was, in a sense, a continuation

of the original assessment proceedings."

To the same effect see the case of Duniway v City of Port-

land, 81 Pac. 945, 950; and 25 R. C. L. 170, note 8. It is

])ointed out in the case of Beezely v Astoria, 269 Pac. 216,

'
;v' reassessments are supplementary to the original as-

sessments, and that in case of the failure of the original

assessments for any reason, reassessments may be resort-

ed to, since the intent of the law is that the lien shall con-

tinue until the debt is extinguished.
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The lien of the reassessment relates back to the original

assessment, Commissioners of Sinking Fund v Linden, 40

N. J. Equity 27. The syllabus in the latter case is as fol-

lows :

''In 1873 the township of Linden opened and

graded an avenue, and caused an assessment for

its share of the costs thereof to be laid on the land

in controversy. In 1874 the owners of that land

gave a mortgage thereon to complainants. In 1879,

defendants being advised that the assessment was
invalid, caused a re-assessment of the premises to be

made, under a statute passed in 1878, which provided

for re-assessments, and that from and after the fil-

ing of the map and report of the commissioners, the

assessments should be and remain a lien on the

property assessed, notwithstanding any devise,

descent or alienation thereof, or any judgment,

mortgage or encumbrance thereon. The complain-

ants became the owners of the premises in 1880,

under foreclosure of their mortgage, to which suit

defendants were not made parties. On a bill to

colmpel defendants to redeem—Held, that the stat-

ute of 1878 is constitutional, and that the lien of the

re-assessment related back to tlie time of the ori-

ginal assessment, and was, consequently, prior to

that of complainant's mortgage."

See also Hibben v Smith, 62 N. E. 447; McCartney v

People, 66 N. E. 873; and Shaw v Snohomish, 28 LEANS

735, and note.

Under the foregoing authorities the appellee's claim

against the property so taken by the government was

a lien or encumbrance upon such property, which origin-

ated in 1915 and 1916 and continued unabated until des-

troyed by the government. The fundamental purpose of



—41—

such li(?ii was to insure the lull aud cMjiiiplele payment of

tlie o])ligation, and since the original levy was not sufli-

cient to do this, the new levy and reassessment must be

given the same force and effect as the original. There-

fore, when the government confiscated this property early

in 1927, it did so with both actual and constructive know-

ledge of the existence of appellee's claim upon the prop-

erty. It had actual knowledge through its officials in

charge, who went so far as to hold back money to pay

these bonds for several years; and it had constructive

knowledge because tlie existence of the districts and bonds

was a matter of record, and the possibility of reassess-

ments was likewise known to appellant because the same

is provided by the statutes of Idaho. For these reasons

the situation is entirely different from the situations in-

volved in the cases cited on pages 32-34 of appellant's

brief. In those cases and with the average ad valorem

tax levy a new lien is created each year for the taxes for

such year, but in the case of the improvement district like

tliose now under consideration the lien is created when

the work is done and it is not removed until the work is

fully paid for.

IMPLIED CONTRACT-TAKING

It has been the constant holding of all state and fed-

eral courts for a number of years that there is an im-

plied prolmise to make compensation where private prop-
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erty not owned by the government is taken pursuant to

an act of Congress and applied to public use. Perhaps

the key case upon this question is that of United States

V Great Falls Mfg. Co., 112 U. S. 645. This doctrine has

been adopted by the Supreme Court of Idaho in the case

of Boise Valley Construction Co. v Kroeger, 105 Pac. 1070.

It lias been reiterated and followed innumerable times by

many state and federal courts. Among the more recent

cases in the U. S. Supreme Court are those of United

States V Cress, 243 U. S. 316, and Phelps v United States,

infra page 66. A case wherein the facts are more similar

to those in the immediate cause is that of Snowden v

Fort Lyon Canal Co., 238 Fed. 495. In the latter case an

irrigation company, authorized to condemn land for its

works, constructed a reservoir on the land of the plain-

tiff without condemnation proceedings. It was held that

by taking this property for such purpose the canal com-

pany ilmpliedly agreed to compensate the owner therefor.

Several leading decisions of the U. S. Supreme Court

are cited and quoted from, among tliom being the Great

Falls Mfg. case above referred to. See also, Internation-

al Paper Co. v United States, 282 U. S. 399.

The case of United States v Lynah, 188 IT. S. 445, is also

a leading case upon this question. In the latter case cer-

tain dams and obstructions were placed in the Savannah

River, with the result that the raised water backed up

against plaintiff's river embankment and interfered with
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tlie drainage oi' his plantation. 'I'lie court lield this to bo

a taking of private property, requiring compensation

under the fifth amendment notwithstanding that the work

was done by the government in improving the navigation

of a navigable river. The raising of the water above its

natural level was held to be an invasion of the private

property so overflowed. In the immediate case, as in the

Jjynah case, the government has constructed public works,

raising the natural level of a water course beyond its

banks, and has thereby overflowed and appropriated the

private property of the plaintiff—appellee. It is diffi-

cult to iningine a case colming more directly within the

princii)le so often enforced by the Supreme Court of the

United States than the present case. As pointed out on

page 470 of the Supreme Court's opinion in the Lynah

case, when the government constructs sucli a dam and

floods the property of an individual to such an extent as

to substantially destroy the value of the land, there is a

taking within the scope of the fifth amendment. While

tlie government may not have appropriated appellee's

title, yet it has taken away the use and value thereof, so

that what is left is of little consequence, and it might as

well be concluded that the government has taken the ab-

solute fee of appellee's property. It would be useless to

extend the citation of cases upon this point, because the

principle has become firmly imbedded in the laws of the
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United States, and is universally recognized by all courts.

However, there is one other case, which is of particu-

lar interest, because of the similarity of the ''property

right" taken by the government. In the case of Tucker

V United States, 283 Fed. 428, complainant had a right

of way or easement over certain lands, which lands were

wholly taken by the government for naval training pur-

poses without compensation to complainant. After cit-

ing and quoting from several leading cases, the court said

:

''In the present case it appears that, before per-

fecting a title by purchase, but witli the consent of

the owners of the fee, and in expectation of there-

after perfecting title, the United States took pos-

session of the Coddington Point land. The con-

tinued holding of possession of the land, and the

erection of buildings, fences, and other construc-

tions thereon, under governmental authority and
for governmental use, resulted in such an appro-

priation as would, in any event, give a right of ac-

tion against the government (in favor of the own-
ers of the easement). U. S. v. North American Co.,

253 U. S. 330, 334, 40 Sup. Ct. 518, 64 L. Ed. 935."

Under the case cited above, tending to show that appel-

lee's l)onds constitute a property right, to-wit: an en-

cumbrance upon the property in the districts, and that

this lien or encumbrance has been destroyed by the flood-

ing of the land in the district, no one can intelligently

state that appellee's property has not been taken by the

government for this public purpose, and since the appel-

lee admittedly has not been paid, it must also be admitted
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lliat the government took llic property without compen-

sating appellee therefar. It is difi'icult to conceive how

one could take the position that the property has not

l)een taken in a constitutional sense, because the appel-

lee's only property is a lien or encumbrance upon the

land, or an interest in the land, and the land has been

completely and absolutely confiscated and appropriated

by the government for reservoir purposes for all times.

On page 24 of its brief and at other points following the

appellant takes the position that when the government of-

i'icials were taking possession of this reservoir site they

claimed ownership and exclusive title to all the property

and did not recognize any right, title, or interest in appel-

lee. With due respect to appellant's counsel we do not be-

lieve that the record substantiates this position. On

page 25 of its brief appellant quotes from the testimony

of Mr. Banks, the government engineer in charge of the

construction work, wherein he states that he claimed

title to the full property in the government and did not

recognize appellee's interest. If this were the only show-

ing in the record upon this point, there taight be some

support for appellant's position. The court's attention

is directed to the testimony of this same witness on

l)age 134 of the record, where he states that the govern-

ment withheld $13,000 to $14,000 ''for the purpose of pay-

ing any reassessments that might be held valid liens." On
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page 136 the testimony of Mr. Bohlson, another govern-

ment employe, is to the effect that money was deducted

from the purchases '*to protect the United States against

the possibility of other assessments in the various im-

provement districts," On the same page he further

states that they held out enough to retire any assess-

ments that might be levied in the future on account of

existing bonds, and the following w^ords are also taken

from his testilmony:

"All of the representatives of the government
that had anything to do with the acquiring of title

knew that these bonds were outstanding along
sometime after the reports to that effect got out

that the bonds were not all being retired."

On page 137 he states that the money was withheld pend-

ing a decision as to the validity of the lien. These are the

only two witnesses submitted by the Appellant. Appellee's

witness Davie stated that money was held out of the pur-

chase price of his property for the same purpose (121);

witness Sparks, mayor of American Falls, testified to

the same effect (122), and the latter witness further testi-

fied that ''it was commonly known around town that a

portion of the money due each property holder in the dis-

trict was withheld by the governiment for that purpose."

Witness Sparks also testified that ''Some deductions were

made in purchases about the year 1923 * * * The amount

of these telmporary suspensions were returned without

comment to the land owners; * * *" (124). Upon the
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strength of tliis testimony, the trial couil found, as point-

ed out on the bottom of i)age 25 of appellant's brief, that

tlie government officials recognized the rights of appel-

lee at the time of the taking of this property for this pub-

lic purpose. In view of tliis showing and finding we

cannot understand how appellant's counsel can take the

position that tlie government officials took possession of

ai)pellee's property without recognizing appellee's claim.

Bearing in mind the above mentioned evidence and

finding, to the effect that the government officials recog-

nized plaintiff's claim at the time its property was tak-

en, the following quotation from the case of Tempel v

United States, 248 U. S. 121, 131, seems particularly

pertinent

:

** Under such circumstances it must be assumed
tliat the government intended to take and to make
compensation for any property taken, so as to af-

ford the basis for an implied promise. And when
the implied promise to pay has once arisen, a later

denial by the government (whether at the time of

suit or otherwise) of its liability to make compen-
sation does not destroy the right in contract and
convert the act into a tort.

'

'

The Tempel case is quoted from extensively on page 26

of appellant's brief. It is true that the claim for compen-

sation in the Tempel case was denied. In that case the

government was merely dredging a deeper channel in a

river bed already flooded and in use for navigation pur-

poses. The facts are entirely different from the present
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case where citizens were ousted from their homes and

business houses to permit the building of a reservoir. Ap-

pellee had a lien upon such lands, holmes, and business

houses, that lien has been destroyed but the govern-

ment has not compensated the appellee for his lien.

The above quotation from the Tempel case is quoted

and approved in the case of Tucker v United States, 283

Fed. 428 (supra page 44), which is very analogous to the

immediate case. In the Tucker case the court adds these

pertinent words:

''The United States does not claim that it had

title to that property which the petitioners claim

to own, nor a right to take such property rights

without compensation, if such rights existed. Its

denial of plaintiff's title is not an assertion of its

own title to the property, wliich plaintiffs say has

been destroyed."

The only title or property rights the government claim-

ed, or could lawfully claim, when its officials took posses-

sion of the American Falls reservoir site and ousted ap-

pellee, were the rights which the government acquired

through the conveyances from the various individuals,

or through the condemnation proceedings. In the con-

demnation proceedings the government only acquired the

rights of those who were made parties to such actions

(111. Trust & Sav. Bank v City of Des Moines, 224 Fed.

620), and of course neither appellee nor its predecessor

in interest was party to such proceedings (71). In the
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cases where the lands were acquired by the government

by private conveyances from tlie owners of the fee, with-

out tlic owner of the bonds and liens joining such con-

veyances, the liens were not affected (44 C. J. 806, notes

44-5-6).

An extensive discussion of all the cases cited by appel-

lant upon this general proposition is hardly in place, but

a few will be referred to. On page 23 it cites the case of

Hill V United States. In that case the plaintiff sued the

United States for the use and occupation of land for a

lighthouse. This land so occupied by the lighthouse was

submerged land in Chesapeake Bay. Patently the situa-

tion is entirely different here. On the same page the

case of B. & O. Railway Co., v United States is cited. That

case was under the Dent act, and the court denied com-

pensation. The court found that the government au-

thorities did not order the work done, but rather the

work for which compensation was claimed was volun-

tarily undertaken by the claimant, without anything hav-

ing been said about pay, etc.

On the same page he cites and quotes from the case of

Onmia Commercial Co. v United States. As the U. S.

Supreme Court recently said of that case:

"We perceive no difficulty arising from the case

of Omnia Commercial Co. v United States * * * There
the taking of the whole product of a company went
no further than to make it practically impossible
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for that company to keep a collateral contract to

deliver a certain amount of steel to appellant."

International Paper Co. v United States, 282 U. S.

399, 408.

EXTENT OF JUDGMENT

Beginning on page 36 of its brief appellant contends

that the judgment rendered by the trial court gives more

relief against the government than could have been grant-

ed had an individual been defendant. Its argument is

predicated on three grounds.

The first one (a) is that the appellee's sole remedy is

for the foreclosure of the liens of the assessments. In

connection with this argument it is stated on page 38 of

the brief that the United States has paid the owners of

the property the full value of the property, and also has

''paid all taxes and liens of every nature which then ex-

isted against said property." It has already been shown

that the government took this property with full know-

ledge of the claims on the part of appellee and until some

time in 1929 held out sufficient funds to satisfy appel-

lee's claim, but later changed its program and paid this

money to the owners of the fee. It has also been shown

that appellee held liens against the property taken by

the government for reservoir purposes, which are not yet

fully paid.

Appellant contends that the sole remedy of appellee,

as such bondholder, was an action to foreclose its lion.
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jiikI oil pages 42 Hiid 43 cites authorities liolding iiiat one

cannot have a personal judgment upon a debt secured ])y

a lien until the security is exhausted. In hrief, ai)p(*l-

lant seems of the opinion that we should liave foreclosed

our liens and taken a deficiency judgment. Under ordi-

nary circumstances this, of course, is the case, but the

law does not require one to do a vain and useless thing, and

when the security has been absolutely confiscated and ap-

propriated by some third party, as is true in the immedi-

ate cause, the law does not require the appellee to go

through the empty fortmality of foreclosing a lien upon

the shadow of his security. Where the security has been

exhausted, "necessarily there is nothing to foreclose and

as a general rule the action may be brought to enforce

the claim as though it had never been secured." 18 Cal.

Jur. 249. Such is the rule in Idaho,—Warner v Book-

stahler, 282 Pac. 862. The government, through its duly

authorized officials, has placed this security beyond the

reach of the courts and has completely destroyed the se-

curity of appellee's claim for all legal considerations.

Without the consent of appellee the government has ap-

propriated the property against which appellee held a

valid and unpaid lien, and in law and equity the appel-

lant is liable to appellee therefor. As stated in the case

oil Morgan v Willman, 58 A. L. R. 1518, 1532, the owner of

property taken for a public use is guaranteed just com-
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pensation for the property so taken; it is not sufficient

that the confiscator pay the full value of the property

taken to the owner of the fee without paying the mort-

gagee his claim; the mortgagee must be paid the amount

that is due him, and if the appropriator does not see that

the mortgagee is so paid, such appropriator may be held

to pay a second time. In the latter case it is further point-

ed out that if such a rule results in hardship it is only due

to the conduct of the officers in charge, and the mortga-

gee should not be made to suffer because thereof. On

page 38 of its brief appellant suggests that such a re-

sult is ''absurd". However, the Missouri case just quot-

ed from is supported by the majority view, as shown in

the annotation beginning on page 1534 of 58 A. L. R.

Appellant's second ground for asserting that the relief

afforded by the judgment is excessive is that the recov-

ery should be limited to the market value of the property

and not to the atmount due upon the bonds. This premise

is stated on page 36 and argued in more detail on pages

43-4 of appellant's brief. It is contended that the max-

imum almount for which judgment could have been ren-

dered would be the market value of the lots minus the to-

tal of the liens superior to the assessment liens in ques-

tion. Again appellant misconceives the nature of the

appellee's property. As already pointed out the l)onds

held by appellee merely evidence the obligation created by
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Die assessment (BMlaam v Pacific States Sav. & Loan Co.,

supra). The property actually taken by appellant was ap-

jjellee's interest in tlie land submerged by the reservoir

—

its lion against the property within the improvement dis-

tricts in question. As pointed out on page 30 hereof tlie

Supreme Court of Idaho has held that the lien of similar

bonds is *' paramount to any otlier lien except those of

tlie general state, county and city taxes." Therefore,

when the governfment confiscated the lands in question, it

should have first paid the general city, county and state

taxes and then paid appellee's bonds, before paying over

any money to the owner of the fee. Since these bonds

constituted a first lien against the property in the re-

sj^octive districts, except for city, county and state taxes,

and since neither the property owner nor the municipality

is personally liable thereon, the land lien constituting

the only value of the bonds, the amount due upon the bond

debt represents the market value of appellee's property

so confiscated and appropriated, unless it be shown that

the property so taken was actually worth less than the

amount due upon general taxes and upon these bonds.

On page 43 of appellant's brief it is argued tliat tlie

record contains no support of the trial court's findings

that the value of the property taken exceeded the claim

of appellee upon the bonds. While there is no direct testi-

mony as to the value of each and ever\' lot, yet as pointed
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out on page 45 of this brief, the government officials

when buying this property held out from the purchase

prices $13,000.00 to $14,000.00 for tlie purpose of paying

these reassessments. Patently if the property had not

been worth more than $13,000.00 or $14,000.00 the govern-

ment officials could not have witliheld this much money,

because the very act of withholding assumes that solme-

thing was paid to the owners of the fee over and above

the amount so withheld. The amount so withheld is

greatly in excess of the amount of the judgments render-

ed in Ijoth the cases now before the court, as the to-

tal of the judgments is less than $10,000.00. This is

ample evidence to support the trial court's findings that

the property taken was greatly in excess of appellee's

claim (72).

The general rule, both in Idaho and in the United States

courts, is that the market value of property taken for

public purposes is the measure of damages. This market

value is estimated by reference to the uses for which the

property is suitable and customarily used. This rule is

announced by the Idaho court in the case of Idaho Farm

Development Co. v Brackett, 213 Pac. 696. The latter

case cites decisions from the U. S. Supreme Court and

many other courts. The market value of appellee's prop-

erty so taken was the amount due upon its obligation, and

this is the attnount in which the trial court gave judg-

ment.
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The third ground upon wihch tlie appellant clainiH tlic

trial court's judgment is excessive is that tlie lots were

not subject to reassessment under state law. Tlio prem-

ise is stated on page 36 and argued more in detail on pages

44-47 of appellant's brief. The validity and general

effect of these reassessments is argued in detail beginning

on page .... of this brief. This argument will not be re-

peated here. The court is respectfully requested to refer

to such portion of the brief in connection with this argu-

ment.

On page 46 of appellant's brief the statement is made

that no atteimpt has been made to show that the original

assessment was not sufficient to pay the actual cost of

the work. In making this statement appellant's coun-

sel apparently overlooked the contents of plaintiff's ex-

hibit No. IG. This exhibit contains ordinances Nos. 122 to

1'24 of the City of American Falls, which are the reassess-

ment ordinances enacted July 3, 1928. For the conven-

ience of the court we quote the following, which in sub-

stance is contained in section 1 of each of these ordi-

nances, to-wit:

'* Section 1. That from some cause, mistake or

inadvertence the assessments heretofore levied

under the provisions of Ordinance No. 55, of

the Village (now City) of American Falls, as
amended, for the puiijose of paying the costs of
the improvements authorized by said ordinance, as
amended, and for the pui-pose of paying certain
bonds issued under authority of said ordiniuice to
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pay the idiiprovements authorized by said ordin-

ance, as amended, are outstanding and unpaid, to-

gether with interest thereon; the original assess-

ment having been paid, but being insufficient to

pay the total of said bonds and interest issued for^

the construction of the improvements authorized

by said ordinance and amendments, and there re-

mains due, owing and unpaid on account of said

improvements the sum of $4,440.78; * *."

When the above provisions of the ordinances are com-

pared with the reassessment statutes, which permit re-

assessments "whenever, for any cause, mistake or in-

advertence the amount assessed shall not be sufficient to

pay the cost of the improveiment made and enjoyed by

owners of property in the local assessment district", it

is readily apparent that sufficient showing has been made

to comply with the statute, and support the trial courts

finding. The City of American P'alls made the deter-

mination that the original levies were insufficient, and

thereupon made reassessments. This determination was

not for the court to make. On the contrary the court ac-

cepts the determination made by the city. The determina-

tion so made by the city, being in the form of ordinances, is

final and not subject to collateral attack in this or any

other proceeding. 43 C. J. 555, sec. 869.

Appellant relies as to this phase of the argument pri-

marily upon the case of Lucas v City of Nampa, which

is quoted from on page 47 of appellant's brief. The cita-
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lion of this case is erroneous in appellant's brief. There

is a case by tlie same name contained at the citation

sliown in aj)i)enant's brief, but the Lucas case containing

the words quotecl by appelhint is reported in 238 Pac. 288.

Appellee does not feel that the Lucas case lias any par-

ticular l)earing upon the questions before the court. In

that case the city engineer estimated the cost of the im-

l)rovement at $118,300.00, and this estimate was approv-

ed and the assessment levied. Later another ordinance

was enacted, making the total assesment $160,000.00.

Action was instituted to restrain the collection of the

excess over $118,300.00. The court granted the injunc-

tion upon the sole ground that there was no authority in

the statutes for including the excess amount. Such ex-

cessive amounts were imade up of an engineer's fee of b^'^

of the cost of the project; a 10% commission contracted

for selling the bonds; and also the bonds were contract-

ed to be sold at less than their par value. All of these

items were not only not authorized by the Idaho statutes

]»ui were in fact prohibited by the statutes and state de-

cisions. The situation in that case is entirely different

from that now before the court. The reasons for the in-

sufficiency of the orginal levies in the immediate cases

are as pointed out by witness Bowen noted on pages 10 et

seq. hereof.

Statutes permitting reassessments vary in different
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jurisdictions. Naturally unless the situation falls within

the statute the reassessment is not permissable. For in-

stance, in the case of School District No. 1 v City of Hel-

ena, 287 Pac. 164, cited on page 37 of appellant's brief,

the court denied a reassessment because the grounds upon

which the same was sought were not within the terms of

the statute. Several of the other cases cited by appel-

lant are along this general line. At the same point appel-

lant cites two Idaho cases. We submit that the Idaho

cases do not hold against reassessments in instances cotm-

ing within the statute. Idaho has two statutes (C. S. sec-

tions 4024 and 4141) permitting reassessments. These

statutes authorize reassessments whenever "for any

cause, mistake or inadvertence", the original levy is in-

sufficient. In studying this question the writers have

not found any statute more generous or broader in its

terms and comprehension than these two statutes. Under

the majority rule and in view of the determination of

the city, as contained in sections 1 of the ordinances

(plaintiff's exhibit 16) reassessments were certainly just-

ified in the immediate situation. The case of Klemm v

Davenport, cited and quoted from on page 36 hereof, con-

siders this question of reassessments rather fully and cites

many cases. With apparent approval the following

words are quoted from a Missouri case:

*'A11 the lands benefited can be retaxed when-
ever it appears that previous assessments are in-
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sufficient. Even if the assessment in the first in-

stance was sufficient, if collected, to pay the casii

in full for said inii)rovenients, yet if, after the al-

lowance of a reasonaljle time for the collection

from delinquents, a deficiency exists, and the legal

remedies have been exhausted for the collection of

taxes, or if the assessments made have been aban-

doned, or remained uncollected by the authorities

having the matter of the collection in charge, the

writ should be granted ordering an additional

assessment. '

'

Other cases along these lines are cited and quoted from

on pp. o5 et seq. hereof.

In view of these considerations it is urged that the judg-

ment of the trial court is not excessive for either of the

tliree reasons set out on page 36 of appellant's brief.

BONDS REPEESENT COSTS OF IMPROVEMENTS

On pages 51-2 of appellant's brief it is argued that the

amended complaint in this action does not state a cause

of action because it is only alleged that the original as-

sessments were insufficient to pay the "principal and in-

terest on the bonds, while the statute authorizes reassess-

ment only when the original assessment *is insufficient to

}3ay the cost of the improvement.' " Appellant argues that

the principal and interest on the bonds and the costs of the

improvements are two widely different matters.

In making this argument appellant apparently overlooks

the provisions of I. C. S. 4014 and 4142. The former

section authorizes the issuance of bonds to pro\dde "for
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the payment of the costs and expenses" of the assess-

ments levied upon the installment plan rather than upon

a cash plan. Section 4142 contains similar provisions.

The only difference being tliat section 4014 deals with

local improvement districts, while section 4142 deals

specifically with sewer construction districts. In either

case the purpose of the bonds is to provide for the costs

of the work being paid over a period of years rather than

in one cash sum when the work is done. Some of the

bonds in the immediate controversy have to do with im-

provement of sidewalks and others with the construction

of sewers. In either case the bonds were issued exclus-

ively for the payment of the costs and expenses of the

respective improvements. Therefore, when the amended

complaint alleges that the original assessments were in-

sufficient to pay the principal and interest on the bonds,

it effectively and for all legal considerations alleges that

the original assessments were insufficient to pay tlie costs

and expenses of the various improvements.

In this conection appellant again refers to the case of

Lucas V City of Nampa. As already pointed out the

items which were disapproved of in the Lucas case were

those not coming within the meaning of the applicable

statutes. No such improper items are claimed in the im-

mediate actions and that case has no particular bearing

upon the situation. The original levies and the subse-

quent bond issues and reassessments were all for proper
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5111(1 lawful charges, as was allogod in the complaint aiifi

found by the trial court.

APPELLEE'S OWNERSHIP

On pages 53-4 and on pages 57-8, appellant argues that

the amended complaint fails to state a cause of action be-

cause the date of appellee's ownership is not specifically

alleged or proved. Appellant's reasoning is that, since

a claitm against the United States cannot be assigned, the

complaint should have set out the date of appellee's own-

ership of these bonds, so that it would definitely appear

tiiat appellee owned the bonds before the right of action

accrued against the government.

The fact is that these bonds were actually transferred

to appellee in 1925, which w^as nearly two years before the

right of action against the government accrued. This

statement is predicated upon the following data:

The bonds were issued in 1915 and 1916, and purchas-

ed by J, K. Mullen, at the suggestion of the local mana-

ger of the Mullen interests, witness Greene, and the lat-

ter has been looking after collections on the bonds since

their issuance (82) ; appellee was incorporated in 1925

(82), and has held these bonds ''ever since the incorpor-

ation * * * as the assets of the corporation" (85-6); the

bonds were delivered to witness Greene as the property

of the two appellee corporations (92); and Mr. Mullen and

witness Greene turned them over to appellee's counsel in
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this action for collection (93). In view of this evidence

the court found that the appellee corporation was founded

in 1925 (59); that Mr. Mullen purchased the bonds and

transferred them to the appellee corporation, and such

corporation is now the owner and holder of said bonds

(62-3); similar findings are made as to the bonds of the

various districts (65 and 68). It should be remembered

that these bonds are payable to bearer (17), and under

the provisions of I. C. S. 5897 the same may be negotiated

and transferred by delivery.

Upon this proposition the trial court makes the follow-

ing terse statement on page 4 of its memovandulm opinion:

''As to the ownership of the bonds they are made
payable to 'bearer' and the evidence shows that

plaintiffs have possession of them and also became
the owners thereof."

In view of this evidence and these findings it can be

stated that these bonds have been the exclusive property

of the appellee since 1925. The statute cited on page 53

of appellant's brief, which now appears as 31 USCA, sec.

203, as pointed out by the Supreme Court of the United

States in the case of Seaboard Air Line Ry. v United

States, 256 U. S. 655, was intended to prevent frauds up-

on the treasury in two main particulars: first, the govern-

ment might be embarrassed by having to deal with two

persons instead of one if a claim against the government

could bo transferred; second, such transfers might open
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ilic wjiy I'oi' improper influences. See also, Monarch Mills

V Jones, r)G Fed. (2(1) 180, 183, and Kingan & Co. v Unit-

ed States, 44 Fed. (2d) 447, 450. The present situation

is very analogous to that involved in the cases cited in

that the bonds were bought by Mr. Mullen and transferred

])y him to a corporation which he organized and dominat-

ed. Even though the bonds had been transferred after the

right of action accrued, which is not the case, the statute

relied upon by appellant would not be a bar to the main-

tenance of the present actions, because there is no taint

of fraud and there is no possibility of any embarrassment

or injury to the government because of the transfer.

It is not necessary in a pleading to set out matters of

evidence nor to anticipate and negative all possible de-

fenses which the defendant may raise. Ordinarily it is

sufficient to set out the essential facts. The statute which

the government cites on page 53 of its brief would consti-

tute a defense if the facts justified it. The actual facts

(I(^ not justify such a defense, and it was not incumbent

upon appellee to anticipate this defense and negative the

same in its pleading. This rule is recognized universally.

Some of the cases are cited in Bancroft's Code Pleading,

sec. 168, where the autlior points out that it is not neces-

sary in a complaint to anticipate or negative a defense,

and that allegations inserted for the purpose of antici-

pating and cutting of a defense are superfluous and im-
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material, etc. For these reasons it is insisted that it was

not neces^irv that the amended eouiiplaint allege the ex-

act date when appellee l>ecaine the owner of these bonds.

In fact, it became the owner thereof l>efore tlie right of

action accrued, and that is sufficient

ALLEGE LAXrS NOT ACQUIRED BY V. S. AT

TAX SALE

On pagte 54-6 of its brief appellant argues that the amend-

ed complaint does not state a cause of action because

thejne is no allegation that the lands for the reservoir site

were not acquired by the United States at tax sales for

delinquent state and county taxes. The same answer may

be made to this premise that was made to the preceding

one, namely, that such an allegation would be anticipat-

ing a defense, would be surplusage, and also would make

the pleading unduly prolix.

On page 55 appellant cites an Idaho case which holds

that a lien of general taxes is prior to that of special as-

sessments. This is immaterial in the present controvers>

for the reason that the government held out more than

enough money to pay for the bonds held by appellee, **iu

addition to the amount held back for tlie payment of current

taxes" (122), and in addition to this *'hold-out"

substantial sums were paid to the owners of the fee of the

property taken. As already stated, this situation and the

entire record substantially prove that the lands so taken
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INTEREST

On page 56 of its brief the appellant contends that the

trial court erred in allowing interest from the date of the

taking of the property to the date of the trial. It is urg-

ed that this item is only proper and lawful. Appellant

cites only one case, which has to do with a libel action

on account of a collision, and is entirely different from

the action now before the court. To substantiate the

claim for interest and also the entire case the following

quotation and the authorities therein cited are submitted,

from the case of Phelps v United States, 274 U. S. 341,

343, which involved an action for compensation for priv-

ate property taken for public use pursuant to an act of

Congress, like the immediate action:

''Moreover, it has long been established that

where, pursuant to an act of Congress, private

property is taken for V3ublic use ])y officers or agents

of the United States, the government is under an im-

plied obligation to make just compensation. That itm-

plication being consistent with the constitutional

duty of the government as well as with common
justice, the owner's claim is one arising out of im-

plied contract. United States v Great Falls Man-
ufacturing Co., 112 U. S. 645, 656, 5 S. Ct. 306, 28

L. Ed. 846; Duckett v United States, 266 U. S. 149,

151, 45 S. Ct. 38, 69 L. Ed. 216, Campbell v Unit-
ed States, 266 U. S. 368, 370, 45 S. Ct. 115, 69 L.

Ed. 328. The distinction between the cause of ac-

tion considered in United States v North Ameri-
can Co. 253 U. S. 330, 40 S. Ct. 518, 64 L. Ed. 935,
and a taking under the power of eminent domain
was pointed out in Seaboard Air Line Rv. v Unit-
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ed States, 261 U. S. 299, 43 S. Ct. 354, 67 L. VaI

664. Phiiiitiff's property was taken before its value

was ascertained or paid. Judgment in 1926 for the

value of the use of the property in 1918 and 1919,

without more, is not sufficient to constitute just

compensation. Section 177 does not prohibit the

inclusion of the additional amount for which peti-

tioner contends. It is not a claim for interest with-

in the ])urpose or intention of that section. Acts

of Congress are to be construed and applied in har-

mony with and not to thwart the purpose of the

Constitution. The governtment 's obligation is to

put the owners in as good position pecuniarily as

if the use of their property" had not been taken.

They are entitled to have the full equivalent of the

value of such use at the time of the taking paid

contemporaneously with the taking. As such pay-

ment has not been made, petitioner is entitled to

the additional amount claimed. Seaboard Air Line
Ry. V United States, supra, 304 (43 S. Ct. 354)

;

Brooks-Scanlon Corp. v United States, 265 U. S.

106, 123, 44 S. Ct. 471, 68 L. Ed. 934; Liggett &
Myers Tobacco Co. v United States, 274 U. S. 215,

47 S. Ct. 581, 71 L. Ed. 1006."

''ON THE MERITS"

On page 57 of its brief appellant has a section of its

\)v\o[ cMititled ''On tlio Merits". An examination of this

part of appellant's brief readily reveals that it is largely

repetitious. The first few pages deal with the question

of ownership of the bonds, which was discussed at an

early point in appellant's brief and was discussed begin-

ning on page 61 of this brief. Beginning on page 59, un-

der the same heading, appellant again discusses the ques-

tion of reassessments. This likewise has been discussed



—C8—

by both parties at earlier points in tlie briefs.

On pages 65 et seq appellant discusses various items

of the computation in the Bowen testimony, and parti-

cularly his set-up as contained in exhibit 14. On page 66

and at other points reference is made to the fact that some

moneys of the district were lost in the First National Bank,

which failed. By reference to paragraph 12 of the find-

ings of fact in case No. 6868, page 57, it will be observed

that the court makes due allowance for the aimount of

money so lost in the bank, together with interest thereon.

In other words, appellee was not given any judgment for

any money so lost in the bank, or the interest thereon.

We fail to see how appellant has any complaint to make in

this respect.

On pages 68-9 of appellant's brief considerable discus-

sion and complaint is had relative to an item of $2916.53,

which is referred to as the Forter judgment item. This

matter is covered by finding of fact No. 14 on page 58

of the record in case 6868. The amount of this item, and

the above bank item, with interest thereon, were deduct-

ed by the trial court in computing the amount due appel-

lee. These items, and interest thereon, were treated by

the trial court as though credited upon the bonds in due

and regular course, therefore, appellant has no cause of

colmplaint because thereof, and further discussion would

seem entirely out of place.
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The remaining: pages of appellant's brief are either a

summarization or repetition of matters already discussed.

It is respectfully urged that the government has taken

a})pellee's property for a pu))lic use, nud under long stand-

ing lilies established by every court in the land there is

an implied contract on tlie i)art of the government to re-

pay the appellee the amount of its property so taken and

confiscated for public purposes. The amount of the bonds,

after making proper credits thereon for moneys lost in

the failed bank, by reason of the failure of the officials

to credit the Forter items, etc., represents the value of ap-

pellee's property so taken. Tlic l)onds are merely evi-

dence of the property actually taken. The bonds them-

selves are of little value because neither the individual

land owner nor the city can be held responsible thereon.

By destroying the land upon which these bonds consti-

tuted a first lien, except the lien for general taxes, the

government has effectively destroyed apppellee's entire

property. When the government took this property, it

had constructive notice of the apppellee's claim, given by

the records showing the creation of the districts, in con-

junction with the statutes of the state making the costs

and expenses of the work, as represented by the bonds,

a lien upon the land, and in conjunction with the reas-

sessment statute, giving the officials the right to reassess

when the original levies proved insufficient for any cause.
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As Judge Cavanah stated, this ''statute became one of

the obligations of the bond." The government had actual

notice of this claim on the part of appellee and for sev-

eral years recognized such claim to the extent of holding

out from $13,000.00 to $14,000.00 for the purpose of pay-

ing appellee, considerably more than the total of the two

judgments under consideration. Despite all these consid-

erations, and the many others revealed by the record, the

government has confiscated and appropriated appellee's

property completely, leaving appellee with merely the

evidence of what fonnerly was a valuable property right.

Under such circumstances it is only ''consistent with the

constitutional duty of the government as well as with com-

ttnon justice" to require the government to make just com-

pensation for the property so appropriated for public pur-

poses.

In view of the foregoing facts and authorities it is

respectfully submitted that the judgment of the trial court

should be affirmed.

BISSELL & BIRD,

Attorneys for Appellee
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3n ttje Winitth States Circuit Court

of Appeals; for tfje J^intt) Circuit

UNITED STATES OF AMERICA,
APPEI.LAXT,

vs.

The JOirX K. and CATTIERIXE S. Mrr.LEX /

V>KNKVi ) LEXT COR P( )HATIOX

,

i\ eor])oration,

APPELEF.K.

PETITION OF APPELJ.EE FOR Rl^HEARING

To tlie Ignited Stales Circniil Conii of Appeals, for the

Ninth (^irenit, and the Judges thereof

—

Tlie i)etiti()n of appeUee, The John K. and Catlierine

S. Mullen Benexolent Corporation, a (•ori)oration, respect-

fully shows:

1. That till' above (Mititled cause was argued and

submitted to this court on the loth day of December, 1932,

and on January 23, 1933, this court made and entered its

decree and opinion reversing the judgment of the district

court, with instructions that judgment be entered upon

the [)leadings and findings in favor of the Ignited Slates,

and dismissing the action for lack of jurisdiction,

2. Your petitioner, the above named apj^ellee, respect-

fully submits that the decree and opinion of this court,

so made and entered on January 23, 1933, is erroneous in

the following particulars and u]Hm the following

grounds, to-wit:



(n) In coiu'liKlinii: that the bondholders (appellee)

had no interest in, or lien upon, tiie property within saiii

improvement districts at the time the government

acquired title to the property for a reservoir site, which

land is now under the waters of such reservoir, due con-

sideration was not given to the construction heretofore

placed upon the Idaho improvement district statutes by

the highest tribunal of the state of Idaho, which con-

struction is contrary to that adopted by this court.

(b) If it be conceded for the sake of the argument

that such bonds were not in law or equity a lien upon the

lands within the respective districts at the time the

government acquired such property, nevertheless error

was committed in reversing the trial court and dismiss-

ing the action, for the reason that the bonds themselves,

independent of any lien or liens upon the land, constitute

"property" within the meaning of the Fifth Amenduieni,

and by "taking" such bonds-property for a public pur-

pose without making compensation to tiie owiut

(appellee) an im[)lied conti'act has been created to pay

therefor. By completely taking away the fuii use and

value of said bonds forever the government has effective-

ly "taken" the bonds themselves, in a constitutional

sense.

(c) The conclusion that the immediate action was

instituted ''too late" and not within six years of the time

when '

' the govermnent acquired tlie property for a reser-

voir site" does not appear to be supported by the record,

and it is therefore erroneous. The record shows the



(laic oi' accjiiisilioii of only two lots, and llic iiiaiiy otlicrs

may oi' may not have hccii a('(|nii-('(l willilii six yoai's o)"

tlio date ol" rilini>' tlic suit on Xovcinhcr '2'), ]'.i'2i). The

burden ol' suhniiltini;' this pi-oof rested upon, l)ut was not

borne by, a|)])ellanl. Also, because the govcnnnent

acquired tbe lots subject to existing liens and cncuin-

l)rances, thus clearly and explicitly evincing its inten-

tion not to "take" appellee's property. This intention

was liutlicr manifested by the government offifials in

charge holding $1.'], ()()() or $14,000 Tor tlic i)ur|K)>(' of i)ay-

ing appellee's bonds "'until sometime in lOl'^) bdorc they

paid it to the landowners" (K. 134).

WHEREF()1?K, Youi- i)etitioner respectfully piays

ihat this couil giant a rehearing of said cause on such

terms as to this court shall seem just, and that upon such

ivlieariug the judgment of the trial coui-t be affirmed.

Dated P\-bruary 14, ID.'i.*}.

BTSSRI.L & lUKl),

Attorneys for Appellee.



CERTIFICATE OF COUNSEL

STATE OF IDAHO
County of Gooding-

> ss.

Branch Bird, being first duly sworn, iiix)n Iiis oath

deposes and says: That he is one of the attorneys for tlie

appellee in the above and foregoing cause; that he has

read and considered the foregoing petition for rehearing,

together with the hereinafter contained supporting brief,

and is familiar with the contents of such petition and

brief, and in affiant's judgment such petition is well

founded; and that this petition is presented in good faitli,

and the same is not interposed for delay.

Branch Bird.

Subscribed and sworn to before me this l-lth day of

February, 1933.

P. T. Sutphen,

Notary Public, residing at

(Seal) Gooding, Idaho.



No. (;s(;7

3n tije Winitth States Circuit Court

of Appeals for tfte i^inti) Circuit

ITNTTF;I) SIWTES OF AMEHJCA,
Appf'llmit,

vs.

The JOHN K. and (CATHERINE S. MULLEN
BENEV'OLENT rXJRPORATION,
a corporation,

Appellee. .

SUPPORTING BRIEF

IDAJK) (X)UKT'S JNTERPHETATION

It is respeeti'ully and eiirnostly urged that in eoncliid-

in«;- thai tlie homlholdefs (appellee) had no intere?5t in, or

lien upon, the j)io))erty within the improvement district

at the time the ,i;()vermiieiit acquired title to the property

now buried heneath the waters of American Falls Res-

ervoir, this court failed to give ])ro])er weight and con-

sideration to the laws and decisions of the state of Idalio

appertaining to the situation.

The position of appellee is that the bonds and tlie un-

paid amounts thereon are liens upon the lands in the dis-

trict, not until some i)articular assessment is ])aid, but

until the whole "cost and expense" of the improvement

work is fully paid for. The assessment is merely one

step in the program. The assessment itself does not
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ooiislitiite the lion, but the eiitiru proceedings, iiu'liMling

the ordinance of intention, the ordinance creating tlie

district, the levy of assessment, and the issuance of the

bonds,—all are part and parcel of the program contem-

plated b.y the statutes. All these various steps are

essential and culminate in the improvement, the obliga-

tion, and the lien against the property as represented by

the bonds.

All these statutes enter into and form a part of the

contract as fully and completely as though copied bodily

into the bonds. (Fidelity State Bk. v North Fork II.

Dist., 35 Idaho 797, 809, 209 Pac. 448, 31 A.L.K. 781.)

It is confidently urged that the Idaho case of Bos\YorL]i

V Anderson, 47 Idaho 697, 280 Pac. 227, 65 A.L.K. 1372,

affords explicit and sufficient authority for the statement

that the "bonds" in question constituted a lien upon the

lands in the district. This is especially true when it is

remembered that the government had actual notice of

appellee's claim and of its unpaid bonds at the times llw

government was purchasing these lauds, and before ail

the money was paid over to the individual owners oJ I he

fee. This case was cited in both briefs filed wiih liiis

court, and is also referred to in the court's opiuiun, i)iit

it does not seem that full significance has been givc'ii to

at least a part of the quotation from the opinion in that

case. In discussing the relative i)riority of the lien of

im})rovement district bonds identical with those now

under consideration, the Idaho Sui)reme Court stated

(see section 10 of the opinion in the Bosworth case):



"'IMic rcspoiHlciits r;iciric States Sa\'in^s «fc Loan

Conipaiiy, M(Hiitabli' Loan ('oirij)aiiy, and I*orllan(J

Moi'lga^i^L' ('onii)any, in-;?t' tlial because tlie assess-

ment-roIJ was not riled by the eounty reeorder, notice

oi* tlie same did not become a lien and tliey were not

charg'od with notice that there were assessment

liens on the land on which they took nioitgages.

Hence the lien of the bonds is inferior to their mort-

gages, oi' at least they are entitled to have the units

of assessment segregated for their benefit.

The statute does not require these assessment-rolls

to be iik'd. All ])arties are charged with knowledge
of the law to the effect that C. S., title :\'2, eliap. l'',;},

art. (I, has been complied with; the lien of the bonds

upon the lands of an improvement district becomes
fixed and paramount to any other lien excei)ling

those of the genei-al state, county and city taxes.

(C. S., sec. 4{)i;5; Jenkins v Newman, 122 Ind. 99,

2'.l N. E. ()S;j; Page t^* .lones, Taxation by Assessment,

sec. 106S.)" (Heavy ty])e su])plied).

Article b lei'en-ed to in the foregoing (piotation is tiie

local ini))r()vement disliict law so often referred to in

the inunevliate case. The foregoing (piotation sc^ems In

be direct!}, in oj)po>ition to this court's conclusion that

the bonds weiv not a lien ui)()ii the lands in the disli-iel.

The Idaho court, in iuler])reting this law, explicitly holds

that the "bonds" are a lieu u])on the lands in the im-

provement district, and that such lien is fixed and para-

mount to any other lien except the lien of general taxes.

Following the universal rule,this court has held (Boise

Payette Lumber Co. v Halloran-Judge Trust Co.. 2S1 Fed.

818) that where astate statute has been construed by the

highest court of the state, such construction is binding

upon the federal courts. In consonance with this rule.
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it would sccMii incumbent u])on lliis court to adopt the

decision of the highest Idaho court and liold that tlie

"lien of the bonds upon the lands" in the disti-ict became

fixed and paramount.

A })ortion of the foregoing quotation from tiie Bos-

wortli case will be fomid on page 30 of appellee's brief in

this court. However, it may be that appellee's counsel

took for granted their position that these bonds constitu-

ted a lien upon t!ie property in the district and did not

emphasize this citation sufficiently. This thought find^

support on page 9 of this court's opinion, where a para-

graph of appellee's brief is copied. Tlie portion of

appellee's brief so quoted indicates that appellee's posi-

tion is that the assessments alone created the lien in

improvement districts of this nature. We respectfully

request the court to consider the statements so quoted in

connection with the other statements preceding and fol-

lowing the same, on pages 30 and 31 of a|)pe! lee's brief.

Just preceding the quoted statement will be found t!u'

quotation from the Bosworth case explicitly stating ihal

the "lien of the bonds" upon the lands of the improve

ment districts is fixed and paramount, ;ind just follow-

ing the section (pioted by this court will Ix' found the

statement that under the statutoi-y provisions in ((uestion

and court decisions "the bonds in (juestion are liens ujjon

the land in the respective districts." The same thought

is incorporated in the conclusion in appellee's brief. See

page 69, where these words will be found: "these bonds

constituted a first lien, except the lien for general taxes."



— 9 —

We eiideavoicd lo caiiy lliis llioui^lit tlii'oa^Iioiil tlic

ciitirc case. IN'rljajis in liic one iiislarK-c llie wrilci-.s of

nppelJeo's hiicf iiuuh't'itciitly used the woi'd "assess-

mient" rather than tlie \\'oi-d "bonds." Foi- tliese reasons

appellee earnestly requests the couit to consider api)ei-

lee's position, as revealed from the entire brief, rather

than as is possibly indicated in one paragraph of the

))i'ief, dealing only indirectly with the question of

whether or not the bonds or the assessment constitutes

the lien u|)on the lands in the dislrict.

When so coiisiden-d it is I'elt that tiie api)ei lee's |)0si-

tion and argument are in line with the holding of the

Bosworth case to the effect that the bonds of an im])i'()ve-

ment district, like those undei- consideration, constitute

a lien upon the lands in the district. True, decisions

iVom other states appear to ari'ive at a soiuewhat differ-

ent conclusion than that of the Idaho court in the Bos-

worth case. This is n(; doubt alti-ibutable lo tlie fact that

the statutes u])on tlie:e <|uestions vary in tlie different

states. At any rate, the highest court of the state of

Idaho is (M)nceded the right by the highest tribunals of

the land to fix the policies of Idaho and interpret its

statutes. Such policies and interpretations, it is respect-

fully submitted, are binding upon this court.

IF NO LlEX,—BONDS ARE "PKOiMOirrV "

If it be conceded, for the sake of the argument only,

that the foregoing position is untenable, then it is respect-

fully urged that nevertheless the judgment of the district

court should be upheld in this case for the reason that
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the ))oii(ls Ihemselvos eonstituto projX'rty that caiiuot

be taken by the government for a public purpose without

compensating the bondholders. The term "propertj"" as

used in the Fifth Amendment is used in a general sense

and embraces every form of property over which man may

have exclusive jurisdiction and every form of property

which the law recognizes and protects. 12 C. ,J. 1212;

Spring Valley W. Co. v San Francisco, 165 Fed. 667, 676.

As said in the Tdaho case of Knowles v New Sweden

Irr. Dist., 16 Idaho 217, 231 (101 Pac. 81 )

:

''Any destruction, interru];)tion or deprivation of

the common, usual and ordinary use of property is

by the weight of authority a taking of one's prop-

erty in violation of the constitutional guaranty
(citing cases)."

In the rather recent case of Farbwerke, et al, v Chemi-

cal Foundation, 39 Fed. (2d) :i66, ;}71, it was held that:

"; * * * a chose in action is property; and an act

wliich takes property from one person and gives it

to another * * * without compensation is a depriva-

tion of property without due process of law and is

violative of the Fifth Amendment to the Constitu-

tion."

This case was affii-med by the United Slates Siiixeme

Court, 283 II. S. 152. A similar case is that ol" Pisk v

Leith, 299 Pac. (Ore.) 1013.

In the case of State v Greer, 37 A.L.II. 129S, 130I-, it

was specifically held that municipal bonds constitute

property within the meaning of similar constitutional

provisions. Under the foregoing authoiities it seems

certain that the bonds admittedly held and owned by the

appellee in this case constitute "property" as that term
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ls used ill llic l^'il'lli Auk iidiiiciit. And siicii i> the case

wild her or not llic honds he considenid as conslitutiiig a

lion iii)on tlie lands in the iiiipi'ox'cnicnl disliid, or merely

chosos in action, because tlic honds, independent of tlie

lien, are "})i'0])eiiy " and entitled to the j)rotef'tif)u of the

constitutional guaranty. ilegardless of the proj^erty

classification ascribed to these bonds, the fact remains

tliat they are "property" in a constitutional sense, and

tlierefore cannot be appro])riated and confiscated by the

government for a pulilie i)iirpose without just compen-

sation being paid to iheir owners.

We again call the court's attention to the case of Ignited

States V L>ma]i, 188 U. S. 445, because we feel there is a

direct and striking similarity l)etween the two cases.

in the latter case, in connection with the improvement

tif navigation in ilie Savannah lUver certain dams and

obstructions were })lac(.'d and nuiintained in the river i)eil,

with the result that the raising oi the water above its

natural heiglil backed (lie water against plaintiff's em-

banknienl upon tlu- river, interfered with tiie drainage

of liis plantation, etc. Tiiis was held to be a taking of

private property within the meaning of the Fifth Amend-

ment, requiring compensation to be paid i)y tlie govern-

ment, nothwithstanding the w^ork was done b\' the gov-

ernment in improving the navigation of a navigalile

river. The raising of the water above its natural level

was held to be an invasion of the private property over-

flowed. On page 4b8 of the report the court points out

that this overflow was to such an extent as to "cause a



— 12 —

total (lest ruction of its valnc," and thorel)y tliL' property

was "in contemplation of law, taken and ai)proj)riated

by the government." In a literal sense the land was

not taken and carried away; the land remained where it

had been, but it was made into an irreclaimable bog, unfit

for any purpose and deprived of all value. After a

thorough discussion of the authorities and the subject

the court stated:

"While the government does not directly proceed

to appropriate the title, yet it takes away the use

and value; when that is done it is of little conse-

quence in whom the fee nuiy be vested. Of course,

it results from this that the proceeding must be re-

garded as an actual appropriation of the land, in-

cluding the possession, the right of possession, auvl

the fee; * * ." (p. 470).

The only difference between the Lynah case and tlie

immediate case, having in mind the above concession

which was made for the sake of the argument (namely,

that if there is no lien, yet the bonds constitute i>i-opt'r-

ty), is that the property taken and appropriated and df

stroyed in the Lynah case was farm land, while liic

property similarly taken, appropriated, and destroyed in

the immediate case was in the form of nLunici|)al bonds.

These bonds are just as thoroughly and comi)letely "bog-

ged" and i-endered valueless as the claimant's lands

were in the Lynah case. The latter case has been cpioted

and recognized as authority upon the subject by innumer-

able decisions, and it is confidently urged that the same

constitutes sufficient authority for appellee's position

ujjon this point.
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In lliis case it imist he riMiiciiihcrcd, as tliis court ol)-

sorved on img^es 4 and Hi of its ()))ini<)n, that ncillici- tlif

individual i)roperty owner nor the improvement district

itself nor the village is personally liable. ''There is no

personal obligation." The only method of collecting

these bonds lias been appropriated and taken by the gov-

ernment, and thereby the government has taken and

appropriated the pro])erty itself. Bonds which were a

few months ago valuable, enforceable yjroperty now arc a

mere shadow and as worthless as if tlie government's

officials had actually burned them to ashes, or the res-

ervoir waters had literally and physicall)' l)Ui"ied and

"bogged" them forever. There can be no more complete

confiscation and taking than that shown in this ca.se.

The court intimates that there is a distinction between

the modit'icatiou of the remedy by government action and

destruction of the I'ight. That nuiy be true in ca.ses

where the remedy is not unreasonably modified, that is,

not so modified as to constitute in reality destruction or

taking of the right. As stated in the case of People v

La Fetra, lb A.lAl. 152, 158:

" * * * any law which in its operation amounts to

a denial oi- obstruction of rights accruing by con-

tract, though professing to act only on the remedy,
is directly obnoxious to the prohibitions of the Con-

stitution."

In the latter case writ of error was dismissed 1).- ^h;' T.

S. Supreme ('ourt, 257 U. S. (i65. The Supreme Court of

Idaho thus expresses the rule, in the case of Fidelity

State Bk. v North Fork H. Dist., ^5 Idaho 797, 209 Pac.

448, 31 A.L.R. 781

:
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"While the I'emody may l)e modified at the dis-

(Cretion of the legislative l)ody, it caunot be taken

away, for the right to property necessarily implies a.

right to process of law to protect it. The remedy
to enforce a contract is a part of the contract, and
any subseciuent law of the state which so affects that

remedy as substantially to impair and lessen the

value of the contract is forbidden by the constitu-

tion, and is therefore void. (Edwards v Kearzey,

1)6 U. S. 595, 24 L. ed. 793.)" (p. 811 Idaho report)

The U. S. Supreme Court made substantially the same

holding in the case of Barnitz v Beverly, 163 U. S. 118.

Some of the decisions, notably that of Omnia Coiiiin.

Co. V United States, 261 U. S. 502, make an apparently

narrow and fine distinction between the terms "taking,"

"destruction," and "injury." However, when the lattei-

case is studied, it will be observed that there was no con-

fiscation or taking of the "obligation or the right to

enforce it." As pointed out in the case of International

Paper Co. v Imited States, 282 V. S. 399, 408, the action

of the United States made it "])i'actically impossible" lor

the company to keep its contract. However, in the

Omnia case there was no taking or ac(|uisition oi' I he

right to enforce the contract, as i)ointed out ))y the Su-

preme Coui't in its own opinion. In the imnuMJiMto case

there has been an absolute and ])ermanenl taking oi the

right to enforce the obligation of the bonds, and vherel^y

the bonds have been for all legal and equitable ])urp(>ses

taken and appropriated forever. The destruction and

taking in the immediate case is far more thorough and

permanent than the taking of the claimant's land in the

Lynah case. The bonds now remain in the possession
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ol' the apix'llcc, l)ul llic iwlioji ol' tlic «!;()v»'rn)ii('iit lias

taken away every penny of vjiliie lliat was altaclied lo

llie l)onds bef(»"e tlie action of tlie government.

Most of Uh". foregoing cases deal willi the constitutional

l)ro vision i)rolii))iting tlie irnjiainneiit of tlie obligation

of contracts, while the immediate controversy involves

the Fifth Amendment. The situations are analogous and

the same reasoning should ai)ply.

STATUTES OF LBfTTATiOXS

In the lalier jiart of the coui't's opinion il is sialed

that the suit is too late. We respectfully suhmit that the

court has not correctly analyzed a])|)ellee's position upon

this phase of the case. The appellant has consistently

argued, in line with this court's holding, that any action

which the ai>pellee might have had accrued when the

govermnent acquired the ))ro])erty from tiie individual

owners. In otiiei' words, that the date of the contracts

of i>urchase, or deeds, from the individual owners to the

government starved the statutes of limitations running.

Api>ellee's ansvvcr to this jxisition is tvvofold.

in the first place, as pointed out on ])ages ]."3 to 17

of appellee's bi-ief in this coui't, llu^ statute of limita-

tions is an affii'mative defense. Not only must tlie one

relying thereon affirmatively plead it, but the burden also

rests upon him to affirmatively establish it by com]ietent

evidence. The record shows that the govermnent has

pleaded the statutes of limitations in this respect, but

certainly no proof has been submitted showing the date

of these contracts and deeds, with only two exce]itions.
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Ml'. Ikinks, the government engineer, testified that he

took ])ossession of the first piece of hind^

^"in 11)20 or early in the spring of 1921 and the bal-

ance of tlie lots required for reservoir site were

required ]>y the defendant tlie United States l)y pur-

chase and condemnation l)etween tliat time and the

year 1926 * ' *." (R. 181)

See also defendant's exhibit 1, which is the land/

purchase contract between Dahlen and the government

for a specific lot. Tliis contract was dated Deceml)er 9,

1925. To summarize, tlie record shows that one lot vras

acquired in 1920 or 1921 and another Nvas acquired De-

cember 9, 1925. Positively and emphatically there is no

showing as to the date when any other lot, of the many

buried beneath the reservoir and formerly part of the

American Falls townsite, was acquired by the govern-

ment. In view of the record and under the autliorities

cited on pages 16 and 17 of appellee's brief in this court,

the government has not produced evidence upi/n Arhirli

the plea of the statute of limitations can be uplield, even

under the theory that the statute began to I'un wlien tiie

l)roperty was acquired by the government from the iii-

dividual owners.

In the second place, appellee answers this pr()!)()silion

as to the statute of limitations by reiterating ils theory

and agrument that the statute of limitations did not begin

to run when the contracts and deeds were executed, for

the reason that these contracts and deeds did not amount

to the acquisition by the government of the full fee and

title of the property. Explicitly and clearly the con-
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tracts under \vlii<*li llic ,!>•() vornim.'n I .•i('<|iiin'<l tlic l.-uid

recognized lli;il tliere wci-c or may Itc liens oc encum-

brances against the pr-opcrty and provided thai llie ,i?ov-

ernment might withhold sufficient sums to pay such liens

or encuml)rances as might exist. See paragraph 7 of

defendant's exhi])it 1, This is tantamount to tlie govern-

ment's acquiring the property subject to the lien of

appellee's bonds. Patently the government did not there-

by take a})pellee's bonds or its lien or its pio]>erty, it

merely acquired the individual owners' itropcrly lii^liis

in the land, leaving the lien or right of appelli'e and of

other lien holders or encumbrancers intact and to be paid

in regular course. Ft is appellee's position that the

statute of limitations did not begin to run until the gov-

ernment repudiated its implied promise to take care of

and ])a} the liens and enemnbi-ances against the land, in-

cluding appellee's bonds. We use the expression "the

government's implied )u-omise to i>ay appellee" advised-

ly, because the recoi-d abundantly shows, and julmilledly

shows, that the government officials in charge of the

construction of the reservoir had complete and thorough

notice of the outstanding bonds ownied by a])pellee; more

than this, for a time these officials withheld money from

the individual owners to take care of tliose l)onds, until

some $13,000 or $14,000 were in a fund for such purpose,

and then sometime in 1929, for what reason the record

does not sliow, the government officials determined that

they would not pay appellee's bonds, and thereby repu-

diated their promise so to do. The api>ellce's right of
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action could not arise so long as its property remained

unappropriated. Appellee's property, whether its prop-

erty l)e considered as bonds secured by lien upon the

property within tlie districts, or merely as unsecured

bonds, or choses in action, was not appropriated as long-

as tlie government was acquiring the land, subject to

"liens or encumbrances existing against said property"

(Deft's Ex. 1, par. 7), and promising and arranging to

pay appellee. When the land was flooded by the waters

of the reservoir, appellee's property was taken, confisca-

ted, and destroyed peiTnanently and absolutely. Then-

appellee's right of action arose. The suits were not filed

at that time because the government officials were prom-

ising to pay appellee and were withholding funds for

that purpose. However, in 1929, this arrangement was

repudiated by the government officials and thereupon the

immediate action was filed. This action was within tlie

period of the statute of limitations as fixed by the Tucker

Act, since it was within six years of the date of tiu'

"taking" of a])peUee's ])ro])erty for a i»ublic ])uri)ose.

For the foregoing reasons it is earnestly and r<\spect-

fully urged that this court grant a rehearing in this case,

and upon such rehearing affirm the judgment a])pealed

from.

BISSELL & BIRD
Attorneys for Appellee.
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In the United States District Court for the North-

ern District of California, Southern Division.

No. 2998-S.

EDGAR D. ROSENBERG, HELEN ROSEN-
BERG KAHN and CLAUDE N. ROSEN-
BERG,

Plaintiffs,

vs.

JOHN P. McLaughlin, Collector of Internal

Revenue of the United States for the First

District of the State of California,

Defendant.

BILL IN EQUITY FOR INJUNCTION.

Now come the plaintiffs above named and for

cause of action against the above-named defend-

ant allege:
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I.

Each and all of the plaintiffs above named are

citizens of the United States and of the State of

California and reside in the City and County of

San Francisco, State of California.

II.

The defendant, John P. McLaughlin, is now, and

during all the times hereinafter mentioned was,

Collector of Internal Revenue of the United States

of America for the First District of California,

duly qualified and acting as such.

III.

The matter or amount in controversy herein ex-

ceeds, exclusive of interest and costs, the value

or sum of three thousand dollars.

IV.

On May 31, 1923, Isidore Rosenberg died testate

and a [1*] resident of the City and County of

San Francisco aforesaid, leaving him surviving his

widow Natalie Rosenberg and three children,

Edgar D. Rosenberg, Helen Rosenberg Kahn and

Claude N. Rosenberg, the plaintiffs herein. There-

after, and on June 20, 1923, the last will and testa-

ment of said decedent was duly admitted to pro-

bate and said Natalie Rosenberg appointed ex-

ecutrix thereof by order of the Superior Court of

the State of California, in and for the City and

County of San Francisco, and thereupon she quali-

fied and entered upon her duties as such executrix.

*Page-number appearing at the foot of page of original certified
Transcript of Kecord.
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Amon^ other provisions, said last will and testa-

ment of said Isidore Rosenberg, deceased, gave,

devised and bequeathed his entire estate to his said

widow and children in the proportions set opposite

their respective names, as follows:

Natalie Rosenberg, widow one-half

Helen Rosenberg Kahn, daughter one-sixth

Edgar D. Rosenberg, son one-sixth

Claude N. Rosenberg, son one-sixth

V.

On December 21, 1923, and within one year after

the death of said decedent, Natalie Rosenberg, as

said executrix, pursuant to the provisions of Title

IV of the Revenue Act of 1921 and in good faith,

made and filed with defendant, as such Collector

of Internal Revenue, a return under oath in dupli-

cate setting forth the value of the gross estate of

decedent at the time of his death, the deductions

allowable under section 403 of said Revenue Act of

1921, the value of the net estate of said decedent as

defined in said section 403 and the estate tax pay-

able thereon as computed by her in the amount of

17,791.04. At the time of filing said return for

estate tax and prior to the due date of said tax,

said executrix fully paid the amount of the estate

tax shown upon said return by paying to defend-

ant, as such Collector, said amount of [2]

$7,791.04.

VI.

Thereafter, on March 24, 1924, and prior to the

distribution of the estate of said decedent as herein-

after alleged, said Natalie Rosenberg, as such ex-
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ecutrix, filed with defendant, as such Collector, and

with the Commissioner of Internal Revenue her

claim as such executrix for refund in the amount

of $5,181.90 of the estate tax paid by her as afore-

said on the ground that the same had been illegally

collected by defendant, as such Collector.

VII.

On May 17, 1924, and prior to any action by said

Commissioner on the refund claim filed as here-

inabove in paragraph VI alleged, said executrix

rendered and filed with the Superior Court of the

State of California, in and for the City and County

of San Francisco, her first and fimal account and

report of her administration of the estate of said

decedent, together with her petition for the settle-

ment of said account and the distribution of said

estate.

VIII.

On July 10, 1924, said first and final account of

said executrix and her petition for final distribu-

tion of said estate came on for hearing before the

said Superior Court and thereupon said court

made and entered its decree settling said first and

final account of said executrix and ordering the dis-

tribution of said estate to the beneficiaries herein-

above in paragraph IV named and in the propor-

tions set opposite their respective names in said

paragraph.

IX.

By and under said decree of distribution the

entire estate of said decedent was distributed to the
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above-nanK;(l heirs and beneficiaries under the will

of said decedent in the aforesaid proportions.

Among the properties distributed in said decree,

[3] there was distributed an undivided three-

eighths interest in and to all that certain lot, piece

or parcel of land situate, lying and being in the

City and County of San Francisco aforesaid and

bounded and particularly described as follows, to

wit:

Beginning at a point on the westerly line of

Powell Street distant thereon ninety-one (91)

feet and three (3) inches northerly from the

point formed by the intersection of the

westerly line of Powell Street with the north-

erly line of Post Street, and running thence

northerly along said line of Powell Street

forty-six (46) feet and one (1) inch thence

at a right angle westerly eighty (80) feet;

thence at a right angle southerly forty-six

(46) feet and one (1) inch; thence at a right

angle easterly (80) feet to the point of be-

ginning. Being a part of 50 Vara Lot No.

586.

Together with the improvements thereon

and subject to a bank mortgage on the entire

property in the amount of $160,000.

Under said decree of distribution and on said

July 10, 1924, the undivided three-eighths interest

in and to the above-described real property passed

from the gross estate or any other estate of said

decedent into the o^^^lership and possession of the
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heirs and legatees of said decedent in the following

undivided portions

:

Natalie Rosenberg, widow three sixteenths

Edgar D. Rosenberg, son one sixteenth

Helen Rosenberg Kahn, daughter. . . .one sixteenth

Claude N. Rosenberg, son one sixteenth

At the date of death of said Isidore Rosenberg

and at the time of the distribution of his estate as

aforesaid, Joseph Cahen owned an undivided one-

half interest and said Edgar D. Rosenberg owned an

midivided one-eighth interest in the above-described

parcel of real property.

X.

At the time of the distribution of the estate of

said Isidore Rosenberg, deceased, as aforesaid, all

estate taxes shown upon the return filed by said

executrix had been paid to defendant, [4] as such

Collector, and no additional amount of tax on said

estate had been determined, found to be due, as-

sessed, or demanded by the Commissioner of Inter-

nal Revenue or by defendant, as such Collector.

XI.

On February 7, 1925, said Natalie Rosenberg died

testate at the City and County of San Francisco

aforesaid. Thereafter and on March 9, 1925, her

last will and testament was admitted to probate by

the Superior Court of the State of California, in

and for the City and County of San Francisco, and

Helen Rosenberg Kahn was thereupon and by order

of said court appointed executrix of said last ^vill

and testament and immediately thereafter duly

qualified as and became the executrix of said estate.
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In and by said last will and testament, after pro-

viding for certain specific legacies, said Natalie

Rosenberg, deceased, designated her three children

Edgar D. Rosenberg, Helen Rosenberg Kahn and

Claude N. Rosenberg, the plaintiffs herein, as resi-

duary legatees of her estate to take the residue

thereof share and share alike.

On July 10, 1925, said Edgar D. Rosenberg, Helen

Rosenberg Kahn and Claude N. Rosenberg filed a

petition for partial distribution of the said estate of

Natalie Rosenberg with the Superior Coui-t afore-

said and therein prayed for distribution to them

share and share alike of the three-fifths interest of

the said estate in the parcel of real property herein-

before described. On July 27, 1925, said Superior

Court made and entered its decree of partial dis-

tribution whereby and whereunder the interest of

said estate in and to said described property was

distributed to said residuary legatees in the propor-

tions of one-sixteenth undivided interest to each.

On or about February 6, 1926, as required by the

Revenue Act of 1924, said Helen Rosenberg Kahn,

as such executrix, [5] made and filed a return for

estate tax for said estate of Natalie Rosenberg, de-

ceased, with said defendant, as such Collector, and

at said time paid the amount of estate tax shown

upon said return to defendant, as such Collector.

On June 23, 1926, by regular proceedings had,

the estate of said Natalie Rosenberg, deceased, was,

by order and decree of the aforesaid Superior

Court, finally distributed.
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XII.

After the death of said Natalie Rosenberg and

on March 23, 1925, said Edgar D. Rosenberg filed

with the Superior Court of the State of California,

in and for the City and County of San Francisco,

his petition for appointment as administrator with

the will annexed of the estate of said Isidore Rosen-

berg, deceased, thereafter, and on April 6, 1925,

said Superior Court made its order appointing said

Edgar D. Rosenberg the administrator with the

will annexed of said estate and on said date said

Edgar D. Rosenberg qualified as such adminis-

trator and ever since has been and now is the duly

qualified and acting administrator with the will

annexed of the estate of said Isidore Rosenberg,

deceased. Said letters of administration were ob-

tained solely for the purpose of collecting and re-

ceiving a refund in estate tax for said estate.

XIII.

On April 22, 1925, the Commissioner of Internal

Revenue, by letter addressed to ''Natalie Rosen-

berg, Executrix, Estate of Isidore Rosenberg,'^

advised in his action on the claim for refund filed

by said executrix, as hereinbefore in paragraph

VI alleged, as follows:

"Madam:
"The Bureau has examined the claim filed by

you as executrix on behalf of the above-named

estate for refund of $5,181.90 paid under the Reve-

nue Act of 1921. [6]

"The protest is based upon the inclusion in the
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gross estate of the value of the widow's interest in

commimity property.

"A final audit of the return for the estate dis-

closes an excess payment of $4,787.60 as follows

:

Tax paid on basis of the return $7,791.04

Tax determined on audit of return 3,003.44

Excess payment $4,787.60**********
'*In view of the foregoing, your claim for refund

of $5,181.90 will be certified to the Disbursing Clerk

of the Treasury Department for pajrment in the sum
of $4,787.60 and is rejected as to $394.30."

XIV.
Thereafter and on or about June 5, 1925, defend-

ant, as such Collector, paid and refunded to said

Edgar D. Rosenberg, as such administrator with the

will annexed of the said estate of Isidore Rosen-

berg, deceased, the aforesaid amount of $4,787.60,

which said amount was thereupon and inmaediately

distributed to plaintiffs, and, since said time, said

estate has been without property or assets of any

kind whatsoever.

XV.
On June 1, 1925, and prior to the determination

or assessment of any additional t^x against said

estate of Isidore Rosenberg, deceased, plaintiffs pur-

chased an undivided one-half interest in and to the

real property hereinabove in paragraph IX de-

scribed from Joseph Cahen, who had owned the said

one-half interest since prior to the death of said

Isidore Resenberg. On the same date plaintiffs sold
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an undivided one-quarter interest in and to said

real property to Irving D. Langendorff, who ever

since has been and is the owner of such one-

quarter interest. On said June 1, 1925, plaintiffs

and said Langendorff entered into, and have ever

since maintained and now maintain, an agreement of

partnership for the operation of said property and

the building thereon as a hotel, and have been and

now are the owners and in possession of [7] said

property in copartnership.

XVI.

Thereafter and on September 25, 1926 (more than

three years and three months after the death of said

Isidore Rosenberg and more than two years and

two months after the estate of said deceased had

been finally distributed), the Commissioner of

Internal Revenue reaudited the estate tax return

filed as hereinafter alleged in paragraph V and

made a redetermination of the estate tax for said

estate, as follows:

Tax redetermined $10,842.51

Tax paid on filing return $7,791.04

Tax refunded 4,787.60

Tax discharged 3,003.44

Deficiency in tax due $ 7,839.07

Of the deficiency so alleged and determined the

amount of $3,051.47 constituted an additional tax

or deficiency in tax while the amount of $4,787.60

constituted an alleged erroneous refund to said

estate.
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XVII.

On September 25, 1926, said Commissioner caused

to be issued and mailed to Edgar D. Rosenberg, as

administrator with the will annexed of the estate of

Isidore Rosenberg, deceased, a notice of deficiency.

On October 19, 1926, and within sixty days after the

mailing of said notice of deficiency as aforesaid, said

Edgar D. Rosenberg, as such administrator, filed a

petition (Docket No. 20,668) with the United States

Board of Tax Appeals for a redetermination of said

alleged deficiency as provided in Section 308 (a) of

the Revenue Act of 1926. On December 28, 1928,

said petition came on for hearing before said Board

and on January 16, 1929, said Board made and en-

tered its final decision in favor of said Commis-

sioner for said amount of $7,839.07.

XVIII.

On February 27, 1929, said Edgar D. Rosenberg,

as such [8] administrator, paid from his pei'sonal

funds, defendant, as such Collector, the deficiency

in tax in the amount of $3,051.47, as hereinbefore in

paragraph XVI alleged, together with interest

thereon at six per centum per annum from May
31, 1923, in the amount of $868.77, or a total sum of

$3,920.24.

XIX.
Thereafter on July 27, 1929, said Collector of

Internal Revenue assessed an alleged additional

estate tax or deficiency in estate tax against said

estate of Isidore Rosenberg, deceased, in the amount

of $7,839.07 and placed the same on the July as-
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sessment list for Miscellaneous Taxes—estate, at

pag'e 308, line 4.

On August 15, 1929, and again on March 19, 1930,

defendant, as such Collector, mailed notice and de-

mand for payment of an alleged balance of de-

ficiency in estate tax for said estate, in the amount

of $4,787.60, with interest thereon at six per cen-

tum from May 31, 1924, to said Edgar D. Rosen-

berg, as administrator with the will annexed of

the said estate of Isidore Eosenberg, deceased.

On said August 15, 1929, when defendant, as

such Collector, mailed his first notice and demand

for payment of the said alleged additional amount

of estate tax, there was no existing gross or other

estate of said Isidore Rosenberg, deceased, in the

control or possession of said Edgar D. Rosenberg,

as such administrator or otherwise, or in the pos-

session or control of any other person as adminis-

trator or executor of said estate, from which said

additional estate tax or any other tax could be paid.

XXI.
On April 30, 1930, defendant, as such Collector

of Internal Revenue, issued an alleged warrant of

distraint against said Edgar D. Rosenberg, as such

administrator with the will annexed, [9] for

Miscellaneous Taxes—estate, but has never issued

any warrant of distraint against plaintiffs, or any
of them.

XXII.
Thereafter and on May 12, 1930, defendant, as
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such Collector, caused to ])e mailed to said Edgar

D. Rosenberg, as such administrator with the will

annexed, a notice advising him that a distraint

warrant had hvxm issued against him for failure

to pay "INCOME TAX FOR THE YEAR 1929

LIST," wiiich said notice was in the words and

figures following, to wit:

TREASURY DEPARTMENT,
Internal Revenue Service,

San Francisco, Calif.

May 12th, 1930.

Estate of Isador Rosenberg,

Edgar Rosenberg Administrator,

Chancellor Hotel.

Kindly call at Room 503 Custom House, on May
14th, between the hours of 6:30 and 9:30 a. m.

Y^ou are advised that a warrant has been issued

against you for having failed to pay your Income

Tax for the year 1929 List, after having received

previous notice to do so.

Should you desire to clear this matter up, mail

a check or Post Office Money Order, payable to the

Collector of Internal Revenue, for $6,935.31 atten-

tion of the undersigned.

For your information I quote Section 253 of the

Revenue Act of 1921, which reads as follows:

"That any individual, corporation or part-

nership required under this title to pay or

collect any tax, to make a return or to supply

information, who fails to pay or collect such
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tax, to make such a return, or to supply such

information, at the time or times required

under this title shall be liable to a jienalty of

not more than $1,000. Any individual, cor-

poration, or partnership who wilfully refuses

to pay or collect such tax, to make such state-

ment or to supply such information at the

time or times required under this title or who

wilfully attempts in any manner to defeat or

evade the tax imposed by this title, shall [10]

be guilty of a misdemeanor and shall be fined,

not more than $10,000 or imprisoned for not

more than one year, or both, together with the

costs of prosecution. '

'

You will appreciate from the foregoing the

necessity of prompt compliance to this FINAL

4th notice.

Respectfully,

S. A. BYENE,
Deputy Collector.

XXIII.

On June 19, 1930, said Edgar D. Rosenberg, on

behalf of himself as such administrator and as an

individual and also on behalf of the plaintiffs

herein, caused a letter and protest to be mailed to

said Commissioner and a copy thereof to defendant,

as such Collector, wherein and whereby notice was

given that the estate of Isidore Rosenberg, de-

ceased, had been distributed by order of court

prior to the determination of any alleged deficiency

in tax. Said letter advised said Commissioner and
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defendant that said estate was without assets and

protested tliat proceedings under section 316 of the

Eevenue Act of 1926, against the distributees of

the estate of said Isidore Rosenberg, deceased, as

transferees, had not been instituted. Said letter

further advised said Commissioner and defendant

that no assessment of any liability for tax incident

to the estate of Isidore Rosenberg, deceased, had

been made against the distributees thereof, plain-

tiffs herein.

XXIV.
On July 25, 1930, said Commissioner, by letter

bearing that date, informed said Edgar D. Rosen-

berg, as such administrator, that the CJollector, de-

fendant herein, was "being instructed to proceed

with the collection of the amount due from the

estate," which letter w^as received by said Edgar

D. Rosenberg on or about July 30, 1930.

On July 30, 1930, said Edgar D. Rosenberg caused

another [11] letter and protest to be addressed

and mailed to said Commissioner, and a copy

thereof mailed to defendant, wherein he again

called attention to the fact that the said estate of

Isidore Rosenberg was without assets and con-

tended that the distributees of said estate were

entitled to assessment against them and that a

notice of liability should be sent to each of them

as transferees before the Commissioner could pro-

ceed to collect.

The Commissioner of Internal Revenue replied

to said letter and protest on August 5, 1930, ad-

vising said Edgar D. Rosenberg, as such adminis-

trator, that transferee proceedings were not neces-
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saiy "for the continuance, validity or enforce-

ment" of the lien which he asserted arose against

said estate under the provisions of section 409 of

the Revenue Act of 1921. Said letter was re-

ceived by said Edgar D. Eosenberg on or about

August 10, 1930.

On August 16, 1930, plaintiffs caused a reply to

said letter to be mailed to the Commissioner in

which the attention of the Commissioner was again

called to the distribution of the estate of Isidore

Rosenberg, deceased, and request was made that

transferee proceedings be initiated against the dis-

tributees of said estate in order that they might

assert their defenses to the alleged deficiency in tax.

On August 30, 1930, said Conmiissioner replied

to the aforesaid letter of August 16, 1930, and

declined to initiate transferee proceedings against

the distributees of said estate of Isidore Rosen-

berg, deceased, who are the plaintiffs herein.

XXV.
On January 28, 1931, defendant, as such Col-

lector and acting under instructions of said Com-

missioner, caused a letter or notice to be addressed

and delivered to each of the plaintiffs herein in

identical language, except as to the name, the

address of the party and the interest in the prop-

erty, which said notice was in the [12] the words

and figures following, viz.

:
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TREASURY DEPARTMENT,
Internal Revenue Service,

San Francisco, Calif.

January 28, 1931.

Office of the Collector,

First District of California.

In replying refer to

Field Division—P.B.S.

Mr. Edgar Rosenberg,

Chancellor Hotel,

433 Powell St.,

San Francisco, California.

Sin-
By virtue of a warrant for distraint placed in

my hands for service by the Collector of Internal

Revenue for the First District of California, and

which was issued for unj)aid income taxes amount-

ing to $4,787.60 together with interest thereon

which has been assessed against the Estate of

Isidore Rosenberg, San Francisco, California, and

of which you are one of the heirs, I have levied

upon the following described property of which

you have an undivided sixteen forty-eighths inter-

est:

—

Commencing at a point on the westerly Line

of Powell Street distant thereon ninety-one

(91) feet three (3) inches northerly from the

point formed by the intersection of the said

westerly line of Powell Street with the north-

erly line of Post Street, running thence north-

erly along the said westerly line of Powell
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Street forty-six (46) feet one (1) inch, thence

at a right angle westerly eighty (80) feet,

thence at a right angle southerly forty-six (46)

feet one (1) inch and thence at a right angle

easterly eighty (80) feet to the westerly line

of Powell Street and the point of commence-

ment. Being a portion of 50 Vara Lot Num-
ber 586.

Under the provisions of Section 3190, Revised

Statutes of the United States, the above property

v^ll be duly advertised in the "Daily Commercial

News" and sale of the above will be made on the

steps of the CUSTOM HOUSE, Battery & Wash-

ington Sts. on February 26th, 1931, at 10 o'clock

A. M.

Respectfully,

S:W. P. S. HIG^GINS,

Chief Field Deputy Collector. [13]

Each of the plaintiffs herein received a copy of

the foregoing letter or notice on January 29, 1931.

On said date no assessment of liability for any

taxes alleged to be payable from said estate of

Isidore Rosenberg, deceased, nor any notice or

demand for payment thereof, had been made against

plaintiffs or any of them by said Commissioner

of Internal Revenue or by said defendant, as such

Collector.

XXVI.
The parcel of real property described in the

notice of levy and intention to sell hereinabove

quoted is the same parcel of real property herein-

above in paragraph IX described.
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XXVII.
On or about February 16, 1931, defendant, as

such Collef'tor, postponed the sale of plaintiff's

interest in said property under distraint proceed-

ings and thereafter set aside and vacated the notices

served on plaintiffs and each of them as herein-

before in paragraph XXV alleged. However, de-

fendant informed j^laintiffs' attorney that he would

proceed to distrain for said alleged estate tax under

instruction of the Commissioner.

XXVIII.
On May 21, 1931, plaintiffs addressed and mailed

a letter and protest to defendant, as such Collector,

wherein they called his attention to the facts of

the case and the refusal of said Commissioner to

proceed against them as transferees. Plaintiffs

are informed and believe, and for that reason allege,

that defendant transmitted a copy of said letter to

said Commissioner and that on or about June 23,

1931, defendant received a letter from said Com-

missioner relating to plaintiff's aforesaid letter of

May 21, 1931. On June 24, 1931, defendant, by

letter informed plaintiffs that said Commissioner

had ordered him "to proceed by distraint."

XXIX.
On June 25, 1931, plaintiffs addressed and mailed

a [14] letter and protest to said Commissioner

as follows:
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June 25th, 1931.

Commissioner of Internal Revenue,

Constitution Ave., Between Tenth & Twelfth

Sts., N. W.
Washington, D. C.

In re: Estate of Isidore Rosenberg, Deceased.

A&C:Col:0.

Dear Sir:

My sister, Helen Rosenberg Kahn, my brother,

Edgar D. Rosenberg, and I, distributees of the

estate of Isidore Rosenberg, deceased, have been

informed by the Collector of Internal Revenue

that he has been ordered to proceed by distraint

against property belonging to us to collect an

alleged deficiency in tax asserted by you against

said estate.

The three of us desire to protest this arbitrary

and illegal order and again to call to your atten-

tion the fact that, in seeking to collect said alleged

deficiency in tax, you are proceeding in violation of

the Revenue Acts involved in two respects: (1) You
are asserting a lien against the property distributed

to us from said estate on the assumption that sec-

tion 409 of the Revenue Act of 1921 creates such

a lien and (2) You are refusing to proceed against

us as transferees of said estate as required by

section 316 of the Revenue Act of 1926.

Section 409 of the Revenue Act of 1921 is not

authority for the assertion of a lien by you under

the facts involved in this matter. Section 316 of

the Revenue Act of 1926 provides the only method

for you to proceed against us for the assessment
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and collection of the alleged tax liability due from

said estate.

Will you please advise me of* your intended action

in this matter.

Very truly yours,

(Signed) CLAUDE N. ROSENBERG,
For Himself and Helen Rosenberg Kahn and Ed-

gar D. Rosenberg.

A copy of the foregoing letter and protest was

on said date mailed to defendant.

XXX.
On July 6, 1931, said Commissioner addressed and

mailed a letter to said Claude N. Rosenberg, one

of the plaintiffs [15] herein, in reply to the

letter hereinabove in paragraph XXIX set forth,

as follows:

July 6, 1931.

A&C:Col:0.

Mr. Claude I. Rosenberg,

c/o Bacigalupi, Elkus & Salinger,

485 California Street,

San Francisco, California.

Sir:

Receipt is acknowledged of your communication

dated June 25th regarding the collection of taxes

assessed against the Estate of Isidore Rosenberg.

You request to be advised as to what action the

Bureau intends to take in connection with this

matter.

In repl}^, you are informed that the Collector

has been advised that the tax in question is col-

lectible by process of distraint. It is suggested you
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get in toiicli with the Collector of Internal Eevenue

at San Francisco with a view to satisfying the

liability.

Respectfully,

(Signed) GEO. J. SCHOENEMAR,
Deputy Commissioner.

NrVa.

XXXI.
On August 17, 1931, defendant, as such Collector,

caused a letter or notice to be addressed and de-

livered to each of said plaintiffs, which said letters

and notices were in identical language, except as

to the name, the address of the party and the

interest in the property described, and were in

the words and figures following, viz.

:

TREASURY DEPARTMENT,
Internal Revenue Service.

San Francisco, Calif.,

August 17, 1931.

Office of the Collector,

First District of California.

In replying refer to

Field Division—P. S. R.

Mr. Claude Rosenberg,

c/o Sidney Kahn Co.

Pacific Bldg.

San Francisco, California.

Sir:—

By virtue of a warrant for distraint [16]

placed in my hands for service by the Collector of

Internal Revenue for the First District of Cali-
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fornia, and wliich was issued for unpaid estate

taxed amounting to $4,787.60 together with interest

thereon which has been assessed against the Estate

of Isidore Rosenberg, San Francisco, California,

and of which you are one of the heirs, I have levied

upon the following described property of which

you have an undivided ten-forty-eighth interest:

—

COMMENCING at a point on the westerly

line of Powell Street distant thereon ninety-

one (91) feet three (3) inches northerly from

the point formed by the intersection of the

said westerly line of Powell Street with the

northerly line of Post Street, running thence

northerly along the said westerly line of Powell

Street fortj^-six (46) feet one (1) inch, thence

at a right angle westerly eighty (80) feet,

thence at a right angle southerly forty-six (46)

feet one (1) inch and thence at a right angle

easterly eighty (80) feet to the westerly line

of Powell Street and the point of conmience-

' ment. Being a portion of 50 Vara Lot Num-
ber 586.

Under the provisions of Section 3190, Revised

Statutes of the United States, the above property

will be duly advertised in the "daily Commercial

News" and sale of the above will be made on the

steps of the CUSTOM HOUSE, Battery & Wash-

ington Sts. on September 1, 1931, at 10 o'clock

A. M.

Respectfully,

BURNETT SHEEHAN,
Deputy Collector.

S:W.
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The defendant served no notice of any nature

whatsoever on said administrator of the estate of

Isidore Rosenberg, deceased, at said time or at

any time subsequent to May 12, 1930, as alleged

in paragTaph XXII hereinabove, relating to said

distraint proceedings or to the collection of any

tax. The property described in said notice is the

same as that hereinabove described in paragraph

IX and XXV. [17]

XXXII.
Defendant, as such Collector of Internal Revenue,

has threatened to, now threatens to, and will, unless

restrained by order of this court, levy upon, seize

and sell the interests of plaintiffs and each of them

in the real property hereinabove described on Sep-

tember 1, 1931, under the alleged warrant of dis-

traint hereinabove in paragraph XXI mentioned

for the purpose of enforcing the collection of the

amount of |4,787.60 alleged estate tax together

with interest asserted to be due thereon in excess

of $2,513.47, which said defendant asserts to be due

from said estate of Isidore Rosenberg, deceased.

XXXIII.
That the amount of $4,787.60, which defendant

asserts to be a deficiency in estate tax, is the amount

of an alleged erroneous refund. That the interest

sought to be collected by defendant as aforesaid,

computed on the basis used by defendant as being

in excess of $2,513.47, is erroneously and illegally

claimed, in that no statutory or other legal pro-

vision permits charging or collecting interest on
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erroneous refunds from the date the estate tax

became due or from any other date.

XXXIV.
The asserted tax which defendant seeks to col-

lect by distraint is $4,787.60 and the asserted

amount of interest thereon is not less than $2,513.48,

or a total of not less than $7,301.08, and, if paid

by plaintiffs to prevent the sale of said property,

will be lost to them, their right thereto utterly de-

stroyed for want of remedy at law, and plaintiffs

will suffer irreparable damage in that amount.

XXXV.
Because the property proposed to be sold is held

in undivided interests and is maintained and oper-

ated under partnership [18] agreement as here-

inbefore in paragraph XV alleged, and, also, due

to present conditions in values, particularly in

real estate values, said property could be sold only

at great sacrifice or at an extraordinarily low price

and plaintiffs would suffer irreparable injury and

damage. The proposed sale of said property under

distraint proceedings would terminate and cause

the liquidation of said partnership and cause dam-

age to plaintiffs far in excess of the amount of

said alleged deficiency in tax, with interest, and

beyond any amount which might be recovered in

any action for damages against defendant by plain-

tiffs or the United States after said sale was made,

if any such right of action would exist.

XXXVI.
The position of the Commissioner of Internal
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Revenue and the defendant as above alleged and

the threatened action of defendant as hereinbefore

stated are violative of plaintiffs' rights under the

Fifth Amendment to the Constitution of the United

States in that defendant, acting under the direction

of said Commissioner, seeks to deprive plaintiffs

of their property without due process of law.

XXXVII.
By reason of the facts hereinabove alleged,

plaintiffs have and each of them has, no speedy,

plain, adequate, or complete remedy at law, or

any remedy at law, and plaintiffs are, and each of

them is, deprived of all equitable and legal de-

fenses and rights as transferees, if such they be,

and will suffer immediate and irreparable injury,

loss and damage in event that collection and pay-

ment of said amount of $4,787.60, or any part

thereof, together with interest thereon is enforced

by the sale under distraint proceedings threatened

and hereinabove complained of.

XXXVIII.
The facts and circumstances involved in this pro-

ceeding are exceptional and extraordinary, and are

such as to entitle plaintiffs [19] to relief in

equity, in the following and each of the following

particulars, viz.:

1. The alleged lien under which defendant, as

such Collector, seeks to proceed is illegal and void,

and without warrant in law

;

2. The warrant of distraint heretofore in para-

graph XXI alleged was issued without warrant of
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law and in violation of the Fifth Amendment of the

United States Constitution, and is illegal and void

as to plaintiffs herein and each of them;

3. Defendant and said Commissioner are with-

out power to assess a deficiency against plaintiffs,

or proceed by distraint proceedings to collect from

plaintiffs, and alleged liability for taxes of said

estate of Isidore Rosenberg, deceased, by the pro-

visions of sections 316 and 308 (a) of the Revenue

Act of 1926;

4. Plaintiffs herein as distributees of the estate

of Isidore Rosenberg, deceased, are without remedy

at law either to prevent defendant, as such Col-

lector, from selling under said distraint warrant

their respective interests in and to the above de-

scribed real property or to obtain refund of the

amount of said alleged tax and interest, if paid by

them, in that, if they paid said alleged tax and

interest, they are expressly prohibited by statute

from making any claim for refund of any amount

paid by them in satisfaction of said alleged tax

or bringing action in any court for any part of such

tax or interest which they might pay

;

5. Said Commissioner has failed and refused to

proceed to assess against or collect from plaintiffs

or any of them their liability, if any, as the dis-

tributees of said estate "in the same manner and

subject to the same provisions and limitations as

in the case of a deficiency" in estate tax and has

thereby deprived plaintiffs, and each of them, of

the right to defend against any liability which

might be asserted against them, or any of them,



28 Edgar D. Boseyiherg et al.

as transferees or to pay any alleged liability as

transferees and seek to recover the same [20] on

claim or in action for refund thereof;

6. Said Commissioner has refused to assert or

determine a liability at law or in equity, or proceed

against plaintiffs, or any of them, as transferees of

said estate of Isidore Rosenberg, deceased, for any

alleged estate tax against said estate as required

of him by law;

7. Said Commissioner has failed and neglected

to bring any action at law or in equity to attempt

to recover from said plaintiffs or any of them the

estate tax alleged to be due from said estate and

thus permit them to defend against any liability

for said alleged tax;

8. The only remedies at law which remained

available to plaintiffs, or any of them, after de-

fendant, as such Collector, issued his warrant of

distraint as aforesaid was that of protest to said

defendant and Commissioner against procedure

under said warrant of distraint and make demand

on said Commissioner to proceed against plaintiffs

as transferees of the said estate of Isidore Rosen-

berg, deceased. Plaintiffs made such protest and

demand as aforesaid and were denied any relief by

said Commissioner, or by defendant ; that plaintiffs

and each of them have thus exhausted the only

remedies now open to or afforded them by law;

9. Only said Commissioner may initiate steps

to create said plaintiffs transferees, or confer upon

them the right to defend themselves as transferees,

whereupon and whereunder plaintiffs, or any of
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them, may avail themselves of a defense against

said asserted tax liability, or a transferee liability,

or a right of elaim for refund or action therefor,

and this said Commissioner has failed and refused

to do;

10. Irreparable and irrecoverable damages will

result to plaintiffs and each of them if defendant,

as such Collector, is permitted to proceed with dis-

traint proceedings now threatened and hereinabove

alleged

;

11. Defendant, as such Collector, is seeking by

warrant of distraint to seize and sell property of

persons other than the taxpayer on [21] which

the Federal Government has no present legal lien

or claim of lien and under circumstances w^hich, if

plaintiffs pay the alleged tax they will have no

remedy at law under the Federal statutes to sue

and recover the money paid;

12. Plaintiffs herein are not taxpayers against

whom the alleged tax was so assessed and levied,

nor have they been recognized by said Commis-

sioner or defendant as transferees within the mean-

ing of that word as used in the Revenue Act of

1926, nor have they any status under said Reve-

nue Act or the Revenue Act of 1928 which subjects

them to liability for tax, lien, or distraint

;

13. Said amount of $4,787.60 sought to be col-

lected by distraint proceeding as hereinabove al-

leged is the amount of an alleged erroneous refund

and, as such, there is not and cannot be any lien

therefor against the property of the said estate of

Isidore Rosenberg, deceased, or against the prop-
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erty of plaintiffs, or any of them, and there is no

provision of law for the attachment of a lien

against said property or proceeding by distraint

for the recovery of any erroneous refund or for

any other remedy than one of action at law to

recover such erroneous refund.

WHEREFORE, plaintiffs pray, and each of

them prays, that defendant, as such Collector of

Internal Revenue, his successors in such office, his

attorneys, deputies and agents may be enjoined and

restrained temporarily, until the final hearing, and

perpetually thereafter from issuing and levying

distraint warrants against the plaintiffs herein, or

any of them, and their property, or the property of

any of them, and from advertising or offering for

sale the above-described property, and from enforc-

ing the collection of said amount of $4,787.60, or

any part thereof or interest thereon by distraint

or otherwise, and from selling or attempting to sell

the property of plaintiffs, or any of them, or any

part thereof, [22] and from all trespass on said

property, and plaintiffs and each of them, pray for

such other and further relief as may be proper

in the premises.

ADOLPHUS E. GRAUPNER.
ADOLPHUS E. GRAUPNER,

1120 Balfour Building,

San Francisco, California,

Attorney for Plaintiffs. [23]
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City and County of San Francisco,

State of California,—ss.

Claude N. Rosenberg, being first and duly sworn,

deposes and says: I am one of the plaintiffs above

named and have read the foregoing bill of com-

plaint and know the contents thereof, and the same

is true of my knowledge, except as to those mat-

ters therein stated on information and belief, and

as to those matters I believe it to be true.

CLAUDE N. ROSENBERG.

Subscribed and swom to before me this 25th

day of August, 1931.

[Seal] RAY SOPHIE FEDER,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Aug. 25, 1931. [24]

[Title of Court and Cause.]

ACKNOWLEDGMENT OF SERVICE OF OR-
DER TO SHOW CAUSE.

Service and receipt of a copy of the attached

original order to show cause together with a copy

of the bill in equity for injunction in the above-

entitled proceeding is hereby admitted this 25th

day of August, 1931.

JOHN P. McLaughlin,
Defendant,

Collector of Internal Revenue of the United States

for the First District of the State of Cali-

fornia. [25]



32 Edgar D. Rosenberg et al.

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

Upon reading and filing the verified complaint

of plaintiffs in the above-entitled action, and good

cause appearing therefor,

—

IT IS ORDERED, ADJUDGED AND DE-
CREED that the defendant above named show

cause, if any he have, on the 31st day of Aug-ust,

1931, at the hour of 10:00 o'clock A. M., before the

above-entitled court at its courtroom in the Post

Office Building, 7th and Mission Streets, in the

City and County of San Francisco, State of Cali-

fornia, why a temporary injunction should not

issue, pending the trial of the above-entitled action

and until final judgment therein, restraining the

said defendant, his attorneys, agents and deputies

from in any manner enforcing or attempting to

enforce the collection of the sum of $4,787.60 as and

for additional estate taxes for the estate of Isi-

dore Rosenberg, deceased, or any part of said sum,

or any interest thereon, or from collecting said

sum of $4,787.60, or any part thereof or any inter-

est thereon, by distraint or otherwise, and from

in any manner levying upon or seizing or selling,

or attempting to seize or sell any property or inter-

ests of plaintiffs, or any of them, under a certain

warrant of distraint issued by defendant on or

about May 12, 1930, or otherwise.



vs. John P. McLaughlin. 33

Dated, this 25th day of Au^ist, 1931.

A. F. ST. SURE,
District Judge.

[Endorsed] : Filed Aug. 26, 1931. [26]

[Title of Coui-t and Cause.]

MOTION TO DISMISS COMPLAINT.

Now comes the defendant herein and moves the

court for an order dismissing the complaint for

want of equity and for such other and further re-

lief as defendant in law and in equity may be

entitled to receive.

GEO. J. HATFIELD,
United States Attorney,

By ESTHER B. PHILLIPS,
Assistant United States Attorney,

Attorneys for Defendant.

Service of the within motion by copy admitted

this 29th day of August, 1931.

A. E. GRAUPNER,
Attorney for Plaintiffs.

[Endorsed] : Filed Aug. 29, 1931. [27]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Monday, the 12th day of October, in
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the year of our Lord one thousand nine hun-

dred and thirty-one. Present: The Honorable

A. F. ST. SURE, District Judge.

[Title of Couii; and Cause.]

MINUTES OF COURT—OCTOBER 12, 1931—

ORDER SUBMITTING APPLICATION
FOR INJUNCTION PENDENTE LITE.

By consent, IT IS ORDERED that the applica-

tion for an injunction pendente lite be submitted

upon the filing of briefs in 20, 20 and 10 days.

[28]

[Title of Court and Cause.]

ORDER GRANTING MOTION TO DISMISS
COMPLAINT.

ORDERED that defendant's motion to dismiss

plaintiffs' complaint be and the same is hereby

GRANTED.
Dated: May 25, 1932.

A. F. ST. SURE,
United States District Judge.

[Endorsed]: Filed May 26, 1932. [29]
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At a stated term of the Southern Division of the

United States District Court for the Northern

District of (California, held at the courtroom

thereof, in the City and County of San Fran-

cisco, on Thursday, the 26th day of May, in

the year of our Lord one thousand nine hun-

dred and thirty-two. Present: The Honorable

A. F. ST. SURE, District Judge.

[Title of Court and Cause.]

MINUTES OF COURT—MAY 26, 1932—ORDER
GRANTING MOTION TO DISMISS COM-
PLAINT.

Pursuant to a signed order this day filed, IT IS

ORDERED that defendant's motion to dismiss

plaintiff's complaint be and the same is hereby

GRANTED. [30]

[Title of Court and Cause.]

NOTICE OF ORDER GRANTING DEFEND-
ANT'S MOTION TO DISMISS.

To Plaintiffs Above Named and to A. E. Graupner,

Esq., Their Attorney:

You, and each of you, will please take notice

that order of the court was entered on the 26th dav
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of May, 1932, gTanting the defendant's motion to

dismiss the complaint in this case.

GEO. J. HATFIELD.
GEO. J. HATFIELD,

United States Attorney.

ESTHER B. PHILLIPS.
ESTHER B. PHILLIPS,

Asst. United States Attorney.

Service of the within notice by copy admitted

this 27th day of May, 1932.

A. E. GRAUPNER,
Attorney for Plff.

[Endorsed] : Filed May 28, 1932. [31]

In the Southern Division of the United States Dis-

trict Court for the Northern District of Cali-

fornia.

IN EQUITY—No. 2998-S.

EDGAR D. ROSENBERG et al.,

Plaintiffs,

vs.

JOHN P. McLaughlin, Collector of Internal

Revenue, etc.,

Defendant.

DECREE.

The plaintiffs' order to show cause, if any, why

a temporary injunction should not issue restrain-

ing the defendant from enforcing the collection of

additional estate taxes, and the defendant's motion
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to dismiss the complaint for want of equity having

regularly come on for hearing, and the motions

having been argued and submitted, and the court

having duly considered the same, and on the 26th

day of May, 1932, the court having entered an order

that the defendant's motion to dismiss plaintiffs'

complaint be granted, now, therefore,

IT IS OI^DERED, ADJUDGED AND DE-
CREED that the plaintiffs' motion for a temporary

injunction be and the same is hereby denied.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the complaint be and it is

hereby dismissed.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that defendant have his costs

herein incurred.

Dated: June 8, 1932.

A. F. ST. SURE,
United States District Judge.

[Endorsed] : Filed and Entered Jun. 8, 1932.

[32]

[Title of Court and Cause.]

NOTICE OF ENTRY OF JUDGMENT.

To Plaintiffs Above Named and to A. E. Graupner,

Their Attorney:

Please take notice that final decree dismissing

the complaint herein was entered on June 8, 1932.
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Dated June 8, 1932.

GEO. J. HATFIELD,
United States Attorney,

ESTHER B. PHILLIPS,
Assistant United States Attorney.

Service of the within notice by copy admitted

this 8 day of June, 1932.

A. E. (IRAUPNER,
Attorney for .

[Endorsed] : Filed Jun. 8, 1932. [33]

[Title of Court and Cause.]

PETITION FOR APPEAL AND ORDER AL-

LOWING SAME.

To the Honorable A. F. ST. SURE, District Judge:

The above-named plaintiffs, Edgar D. Rosenberg,

Helen Rosenberg Kahn and Claude N. Rosenberg,

as individuals, by and through Adolphus E. Graup-

ner, their attorney, feeling aggrieved by the judg-

ment returned and entered in the above-entitled

suit on the 8th day of June, 1932, do hereby appeal

from said judgment to the Circuit Court of Ap-

peals for the Ninth Circuit, for the reasons set

forth in the assignment of errors filed herewith,

and they severally pray that this appeal be allowed

and that a transfer of the record of proceedings

upon which said judgment was based and made,

duly authenticated, be sent to the United States

Court of Appeals for the Ninth Circuit, under the
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niles of sucli court in such cases made and pro-

vided and your petitioners further pray that the

proper order relating to the security to be re-

quired of them be made.

ADOLPHUS E. GRAUPNER,
ADOLPHUS E. GRAUPNER,

1120 Balfour Building,

Attorney for Plaintiffs. [34]

Appeal allowed upon giving bond for costs on

appeal in the amount of $250.00.

Dated June 10, 1932.

A. F. ST. SURE,
District Judge.

Due service and receipt of a copy of the within

petition for appeal and order allowing same is

hereby admitted this 10th day of June, 1932.

GEO. J. HATFIELD,
U. S. Attorney,

Attorney for Defendant.

By ESTHER B. PHILLIPS,
Asst. U. S. Attorney.

[Endorsed] : Filed Jun. 10, 1932. [35]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now come the plaintiffs above named, as indi-

viduals, and file the follo\ving assignment of errors

upon which they will rely, severally and jointly,

in the prosecution of their appeal in the above-
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entitled suit from judgment made by this Honor-

able Court on the 8th day of June, 1932:

The court erred in making and entering its judg-

ment against the plaintiffs herein and in favor of

the defendant herein upon each and all of the

following grounds:

1. That plaintiffs' bill in equity for injunction

fully stated adequate and sufficient grounds for

equitable relief.

2. That the statement of facts and rights to

equitable relief in plaintiffs' bill in equity for in-

junction were sufficient to require the court to issue

order of restraint, or injunction pendente lite; and

grant unto plaintiffs equitable relief.

3. That the judgment is not in accord with

the admitted facts of the bill of injunction.

4. That the judgment is contrary to the laws

involved and the applicable rules of equitable re-

lief. [36]

5. That defendant's admission of the facts

pleaded in plaintiffs' bill of injunction deprived

defendant of any right to judgment.

6. That the court, in entering its judgment,

ignored and violated the following applicable sec-

tions of the various Revenue Acts and Federal

Statutes necessarily involved, and their interpreta-

tion by the United States Supreme Court, viz.:

Revenue Act of 1921, Sections 406, 407 and 408.

Revenue Act of 1926, Sections 316, 308 and 319(a).

Revised Statutes, Section 3186(a), 26 U. S. C. A.,

sec. 115(a).

7. That the court treated the amount sought
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to be collected by distraint by defendant as a tax

when, as a matter of fact, all taxes had been paid

before any assessment for taxes had been made by

the Commissioner or notice and demand for pay-

ment had been made on the administrator of the

estate of Isidore Rosenberg, deceased, by defendant.

8. That the attempt of defendant to collect

money from plaintiffs or any of them by distraint

proceedings under the admitted facts was without

authority or warranty of law and violative of

revenue acts or statutes.

9. That no determination of any liability of

the plaintiffs for any tax has ever been adjudged

or found and defendant is without power to col-

lect by distraint or otherwise any alleged tax from

plaintiffs.

10. That the money which defendant seeks to

recover by distraint and without court proceedings

brought by the United States, is, if anything, an

erroneous refund.

11. That plaintiffs are by statutory prohibition

(Revenue Act 1926, Section 319(a), deprived of any

remedy at law to recover the amount claimed

by defendant and are therefore entitled to equitable

relief. [37]

12. That the circumstances disclosed by the

bill of complaint herein are so extraordinary, ex-

ceptional and irremediable (as well as illegal) that

Section 3224, U. S. Revised Statutes (26 U. S. C.

A., Section 154) may not apply to deprive plain-

tiffs of equitable relief.
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Court may upon not less than ten days notice to the

surety above named proceed summarily to ascertain

the amount which said surety is bound to pay on

account of such breach and render judgment there-

for against said surety and award execution there-

for.

Dated this 8th day of June, 1932.

UNION INDEMNITY COMPANY. [Seal]

By JOHN D. HAVERKAMP,
Attorney-in-fact.

8tate of California,

City and County of San Francisco,—ss.

On this 8th day of June, 1932, before me appeared

John D. Haverkamp, to me personally known, who
being by me duly sworn, did say he is the agent

and attorney-in-fact of the Union Indemnity Com-
pany of New Orleans, La.; that the seal affixed to

the foregoing instrument is the corporate seal of

the said corporation, and that the said instrument

was signed and sealed on behalf of said corpora-

tion by authority of its Board of Directors, and

the said John D. Haverkamp acknowledged that

he executed said instrument as such agent and

attorney-in-fact and as the free act and deed of

said corporation.

[Seal] CON T. SHEA,
Notary Public San Francisco City and County.

My commission expires 7/30/35.

Approved.

A. F. ST. SURE,
U. S. District Judge.

[Endorsed] : Filed Jun. 11, 1932. [40]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court

:

You are hereby requested and directed to pre-

pare and certify a transcript of the record in the

above-entitled suit for the use of the Circuit Court

of Appeals of the United States for the Ninth Cir-

cuit, by including therein the following papers:

1. Bill of complaint in equity for injunction.

2. Order to show cause.

3. Motion to dismiss.

4. Minute-book entry, dated October 12, 1931,

ordering order to show cause and motion

to dismiss to be submitted on briefs.

5. Minute-book entry of order of dismissal of

bill of complaint, dated May 26, 1932.

6. Notice of order granting defendant's motion

to dismiss.

7. Decree.

8. Notice of entry of decree.

9. Petition and order for appeal.

10. Bond on appe-al.

11. Assignment of errors. [41]

12. Citation to the appellee.

13. Praecipe for transcript of record.

Dated: June 11th, 1932.

ADOLPHUS E. GRAUPNER.
ADOLPHUS E. GRAUPNER,

Attorney for Plaintiffs and Appellants,

1120 Balfour Building.
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Eeceipt of a copy of the within praecipe is hereby

admitted this 11th day of June, 1932.

GEO. J. HATFIELD,
Attorney for Defendant and Respondent.

[Endorsed] : Filed Jun. 11, 1932. [42]

District Court of the United States, Northern Dis-

trict of California.

CERTIFICATE OP CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 42

pages, numbered from 1 to 42, inclusive, contain a

full, true, and correct transcript of the records and

proceedings in the case of Edgar D. Rosenberg et al.

vs. John P. McLaughlin, etc., No. 2998-S., as the

same now remain on tile and of record in my office.

I further certify that the cost of preparing and

certifying the foregoing transcript of record on

appeal is the sum of $8.30, and that the said amount

has been paid to be by the attorney for the ap-

pellants herein.

In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 16th

day of June, A. D. 1932.

[Seal] WALTER B. MALINO,
Clerk.

B. E. O'Hara,

Deputy Clerk. [43]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,

Northern District of California,—ss.

To John P. McLaughlin, Collector of Internal Reve-

nue and to the United States Attorney for the

Northern District of California, GREETING:
You are hereby cited and admonished to be and

appear at the Circuit Court of Appeals at the City

and County of San Francisco, State of California,

on the 8th day of July, 1932, pursuant to an order

allowing an appeal filed and entered in the Clerk's

office for the District Court of the United States

for the Northern District of California, from the

final judgTnent or decree signed, filed and entered

on the 8th day of June, 1932, in that certain suit

being numbered 2998-S. in the files and records of

said court, wherein Edgar D. Rosenberg, Helen

Rosenberg Kahn and Claude N. Rosenberg are

plaintiffs and appellants, to show cause, if any there

be, why the judgment or decree rendered against

said appellants, as in said order allowing appeal

mentioned, should not be corrected, and w^hy justice

should not be done to the parties in that behalf.

WITNESS, the Honorable A. F. ST. SURE,
Judge of the United States District Court for the

Northern District of California, this 11th day of

June, 1932.

A. F. ST. SURE,
Judge.
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Receipt of a copy of within citation on appeal is

hereby admitted this 11th day of June, 1932.

GEO. J. HATFIELD,
Attorney for Defendant and Respondent.

Filed Jun. 11, 1932.

[Endorsed] : No. 6872. United States Circuit

Court of Appeals for the Ninth Circuit. Edgar D.

Rosenberg, Helen Rosenberg Kahn and Claude N.

Rosenberg, Appellants, vs. John P. McLaughlin,

Collector of Internal Revenue for the First Dis-

trict of California, Appellee. Transcript of Record.

Upon Appeal from the United States District

Court for the Northern District of California,

Southern Division.

Filed June 17, 1932.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 6872

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Edgar D. Rosenberg, Helen Rosenberg

Kahn and Claude N. Rosenberg,

Appellants,

vs.

John P. McLaughlin, Collector of Inter-

nal Revenue for the First District of

California,

Appellee.

BRIEF FOR APPELLANTS.

This is an appeal from judgment of the United

States District Court for the Southern Division of

the Northern District of California disirdssinc: ap-

pellants' complaint therein upon appellee's motion.

I. STATEMENT OF CASE.

The bill of complaint (Tr. 1-30) seeks to enjoin

sale of appellants' property under distraint wh-ere

appellants are not taxpayers; wliere no to.r liability

against them has been dstermined by the Commis-

sioner of Internal Revenue; where the Commissioner



has refused to proceed against them by mailing de-

ficiency notices or by suit in Court to determine their

liability as transferees or distributees; where, if they

pay the amount clauned by the government, they are

prevented from recovery thereof; iv^here trespass on

and irrecoverable damage to appellants' property will

result if appellee proceeds as he threatens, and where

appellants are without plain, speedy and adequate

remedy at law.

n. THE FACTS.

The facts are stated in the bill of complaint. (Tr.

1-30.) Their truth stands admitted under appellee's

motion to dismiss. (Tr. 33.) Those facts disclose the

illegal and arbitrary acts contemplated by the ap-

pellee.

This proceeding arises over claim of deficiency

against the estate of Isidore Rosenberg, deceased, and

the attempt of appellee to collect by distraint from the

appellants, distributees under the will of said de-

ceased, an alleged deficiency in tax asserted only

against said estate.

Isidore Rosenberg died May 23, 1923, while the 1921

Act was in force, and his widow, Natalie Rosenberg,

was ai)pointed executrix of the estate. On December

31, 1923, less than a year after the death of said de-

cedent, the executrix filed estate tax return in which

she reported the estate tax to be $7,791.04. The entire

tax ivas paid on the day the return was filed. (Tr. 2-3,

pars. IV, V.)



On March 24, 1924, said executrix filed a claim for

refund of $5,181.90 of the estate tax paid. Before

the Commissioner act(Kl upon said claim the estate of

Isidore Rosenbei'g- was disti'ibuted, without any ad-

ditional tax beini^ asserted a,u:ainst said estate, July

10, 1924. (Tr. 3-6, pars. VI-X.)

Said Natalie Rosenberg- died Febi-uaiy 7, 1925, and

after advice that said claim for refund would be

allowed to the estate of Isidore Rosenberg, Edj^ar D.

Rosenberg, on April 6, 1925, was appointed adminis-

trator with the will annexed of said estate for the

purpose of collecting said refund. The claim was

allowed in the amount of $4,787.60 and was paid to

the administrator, \vho immediately distributed the

same. (Tr. 8-9, pars. XII, XIII, XIV.)

The Revenue Act of 1926 was enacted on Febi-uar^-

26, 1926, and on September 25, 1926, the Commissioner

determined a deficiency in tax against said estate ajid

mailed to Edgar D. Rosenberg, as administrator there-

of, a deficiency notice for $7,839.07. Of said amount

$3,051.47 was alleged to be an additional tax and

$4,787.60 was stated as the amount of refund claimed

to have been erroneously paid to said administrator.

(Tr. 10-11, pars. XVI-XYII.) From this notice the

administrator appealed to the Board of Tax Appeals

and decision adverse to said administrator was ren-

dered on January 26, 1929. (Tr. 11, par. XVII.)

On February 27, 1929, prior to any assessment by

the Commissioner, said administrator paid from his

personal funds the amount of $3,051.47, together with
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$867.77 interest thereon. (Tr. 11, par. XVIII.) There-

after, on July 27, 1929, the Commissioner assessed an

alleged additional estate tax against said estate in the

amount of $7,839.07, together with interest amounting

to $1,556.40, ignoring the tax paid as aforesaid. At

that time and ever since the distributions hereinabove

alleged, said estate had rto assets. On May 12, 1930,

appellee mailed to said administrator notice of issu-

ance of distraint warrant against hun for $4,787.60.

(Tr. 11-14, pars. XIX-XXII.)

No assessment has ever been made against appel-

lants nor has any distraint warrant ever been issued

against them. (Tr. 12, par. XXI.)

In response to appellee's said notice and demand,

said Edgar D. Rosenberg, as such administrator and

also as an individual, wrote the appellee and also the

Commissioner advising them that the estate of Isidore

Rosenberg had been long before distributed, protest-

ing the distraint proceeding, and requesting the Com-

missioner to resort to the proceedings provided in Sec-

tions 316 and 308 of the Revenue Act of 1926 in order

that the appellants might defend themselves as trans-

ferees against the claim for alleged liability. A letter

of similar import was written to appellee and said

Commissioner by appellant, Claude N. Rosenberg, on

behalf of himself and his coappellants. (Tr. 14, 15,

16, 19, 21, 22, pars. XIII, XXIV, XXVIII, XXIX.)
To these letters the Commissioner replied, refusing to

resort to transferee proceedings against appellants

and insisting that a lien survived imder Section 409

of the Revenue Act of 1921, which was sufficient to



warrant distraint proceedings and stating that the

appellee was instructed to proceed with distraint. (Tr.

15, 16, 19, 20, 31, pars. XXIV, XXVIII, XXIX,
XXX.

On August 17, 1931, appellee mailed notices to each

of the appellants advising them that under warrant of

distraint he intended to sell a portion of the real

property owned by them and described in said notice

for unpaid estate taxes amounting to $4,787.60, to-

gethei* with interest thereon ivhich had been assessed

against the estate of Isidore Rosenberg, deceased. No
such notice was served on the administrator of the

estate, as such, and no distraint waiTant was issued

against the appellants. (Tr. 22-24, par. XXXI.)

On August 25, 1931, ajipellants commenced this

proceeding to enjoin the appellee from selling their

property, and on June 8, 1932, the District Court

entered j^idgment dismissing appellants' complaint,

from which this appeal is taken. (Tr. 36, 37.)

The Court below rendered no opinion. Therefore,

being uninformed as to the reasons for the Court's

decision, it becomes necessaiy to extend our argu-

ments in this brief to meet appellee's contentions in

the Court below.

m. THE ISSUES.

The issue presented by the appellee to the Coui-t

below was: "Will injunction lie to restrain the col-

lection of Federal estate taxes dulv assessed, after liti-
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gation of the merits before the United States Board

of Tax Appeals, out of distributed property on which

a Federal tax lien attached at the death of the testor

tor'"^ (Italics supplied.)

The foregoing statement of the issue herein in-

volved presents two false assumptions, viz.: (1) that

the merits of appellants' position were presented to

the Board of Tax Appeals for adjudication, and (2)

that any lien attached to the estate of decedent at the

date of his death or at any other time.

The issues presented by the appellants are fully

presented in this brief, but may be concretely stated

as follows:

1. No lien for estate taxes ever attached to the

property of the estate of Isidore Rosenberg, deceased,

and there is no lien which may be exercised against

appellants.

2. Appellee is attempting to sell unlaw^fully prop-

erty belonging to appellants when no tax liability of

any nature exists against them and the Commissioner

of Internal Revenue has refused to take the necessary

statutory steps to determine whether a liability exists.

3. By specific statutory provision found in Sec-

tions 316 and 308 of the Revenue Act of 1926, and

under the facts, appellants are entitled to injunction

against appellee to prevent distraint or sale imder

warrant of distraint of the property which appellee

threatens to sell.



IV. ASSIGNMENTS OF ERROR AND GROUNDS
THEREFOR.

The assi^iiincnts of error are set foi'th on pa^^es o9

to 41 of the transcript. Rather than repeat them, we

will outline the conditions of law and fact represented

by such assignments.

1. Appellee claims a lien exists against appellants'

property for alleged estate taxes under Section 409 of

the 1921 Act, after that Act had been repealed and

where the estate had been distrihitted jive years he-

fore any assessment for additional taxes against it

had been made. (Tr. 4, 5, pars. VIII, IX: Tr. 40,

par. 6.)

2. The appellee on August 17, 1931, served notice

on each of the appellants that under waiTant of dis-

traint, issued against the administrator only, he had

levied ujoon and would ])roceed to sell at public auc-

tion an midivided ten-forty-eighth interest in the

property described in the notices and asserted to be

the individual interest of each in the property, as

opposed to the one-sixteenth interest which each re-

ceived from the estate. (Tr. 6, par. IX; Tr. 22, 23,

par. XXXI.)

3. The appellee is arbitrarily attempting to pro-

ceed against appellants under Section 409 of the 1921

Act on the theory that a lien continued against prop-

erty formerly belonging to the estate (Tr. 40, par. 3),

even though the section had been repealed and all

estate taxes had been paid. Due to the changes made

in the Revenue Act of 1926. Section 409 is not appli-

cable to the issue of transferee liabilitv involved in



this case, because under Sections 316 and 308 of the

1926 Act the Commissioner is required to follow defi-

nite proceedings regarding transferees, which he has

refused to observe and has instructed the appellee to

ignore. (Tr. 14, 15, 16, 19, 20, 21; pars. XXIII,

XXIV, XXVIII, XXIX, XXX.)

4. Due to the restriction found in Section 319 (a)

of the Revenue Act of 1926, appellants may not pay

the amount sought to be collected from them and seek

refund of the same by action at law because the ad-

ministrator of the estate brought proceedings before

the Board of Tax Appeals involving the amount at

issue here (Tr. 41, par. 11) and, also, because such

payment would be voluntary by one other than the

taxpayer and, therefore, beyond recovery at law.

5. The appellee, the Commissioner, and the Fed-

eral government have brought no proceedings against

appellants, or any of them, to enforce the payment of

any transferee liability and have thus deprived ap-

pellants of any and all defenses, at law or in equity,

against the liability which appellee illegally seeks to

enforce. (Tr. 41, par. 9.)

6. No proceedings have been brought against ap-

pellants, as required by Sections 316 and 308 of the

Revenue Act of 1926 to determine whether they are,

liable as distributees of the estate of Isidore Rosen-

berg, deceased, and they and each of them have been

depi'ived of their rights at law and their rights of

defense by the refusal of the Commissioner of Inter-

nal Revenue to bring such proceedings. (Tr. 41,

par. 8.)
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7. Api)ellec is attemj)tiiiu- to sell tlic propei-ty of

appellants under a distraint warrant issued against

the administrator of a barren estate and not against

appellants, wlum no liability lias ever been det^^r-

mined aj^ainst ap])ellants, or any of them, no assess-

ment has been made auainst them, or any of them, and

appellee is witliout autliority to distrain ap:aJnst them.

(Tr. 41, par. 8.)

8. The ap])ellaiits are not "the taxpayer" specified

in the statutes, against whom the allecjcd tax was

assessed. (Section 2 (a) (9), Revenue Acts of 1921

and 1926.)

9. The onl}' remedies available to appellants (after

threat of sale of their propei*ty) were protests ae^ainst

the illegality of the proposed sale under distraint

warrant issued against the administrator. Such pro-

tests were made and denied by appellee^ at the direc-

tion of the Commissioner. (Tr. 14, 15, 16, 19, 20, 21.)

10. The sale of appellants' property under the

present distraint warrant and the notices sent to

appellants (Tr. 22, par. XXXI) would result in tres-

pass and cause irreparable and irrecoverable loss and

damage to them, without ])ower to recover the t<ax

and interest paid, or possession of the property sold,

or the resultant damages which they will suffer by

appellee's actions. (Tr. 41, par. 12.)
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V. ARGUMENT.

1. THE FALLACY OF THE CLAIM OF STATUTORY LIEN UPON
WHICH APPELLEE RELIES.

The Commissioner asserts that a lien exists under

Section 409 of the 1921 Act by which he can force

appellants to pay a tax not assessed against them and

has directed the appellee to proceed to sell appellants'

property under assessment and distraint warrant di-

rected solely to the administrator of the estate of

Isidore Rosenberg, deceased. This completely ignores

Sections 316 and 308 of the Revenue Act of 1926. (See

Title 3 of this Argument, post.)

Sections 406 to 409 of the Revenue Act of 1921

show the proper application of Section 409 of that

Act and the lien assertable thereunder. Section 406

provides ''that the tax sTiall he dine and payable one

year after decedent's death/' (Italics supplied.)

Section 408 refers to one year after death as the

'^due date." Without possibility of reference to any

other time than the ''due date" or any other section

than 408, Section 409, which applies only to taxes

and not to defidencies or erroneous refunds, which

are the only liabilities here involved, provides that

the tax shall become a lien "unless sooner paid in

full." Not a single decision definitely considers Sec-

tion 409 and holds that a lien attaches thereunder,

before the "due date" fixed by Section 406 and re-

mains enforceable if the tax is paid.

As the tax was paid before the "due date," there

was no lien under Section 409. Payment satisfied the

tax and discharged the lien. All authority to proceed
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further under any alleged lien ended. {Kelley v. TJ. S.,

30 Fed. (2d) 193, i)ar. (1).) So, during the years

1922, 1923, 1924 and 1925, there was and could be no

active or hibernating lien against the estate.

In 1925 the Commissioner determined an over-

assessment and granted a refund. This action defi-

nitely marked the abandonment of any claim of lien

under Section 409, because a refund could not indi-

cate a surviving tax liability. The estate had been

distributed and no "gross estate" sui*vived to be

charged with a tax or affected by a lien. No lien

contemplated by the 1921 Act could continue to exist

upon the mere assumption that at some future time

a liability for tax against the estate might arise, for

all authority to proceed further under any alleged

lien was ended by payment of the tax. If such lia-

bility subsequently arose, it could arise only under

the provisions found in the Revenue Act in force

at the time it was discovered, because the estate tax

provisions of the 1921 Act had been repealed.

A case which directly considered the survivor of

a lien for estate taxes is Kelley v. TJ. S., 30 Fed. (2d)

193, where this Court had before it Section 409 of

the Revenue Act of 1918 (which is identical with

Section 409 of the 1921 Act). Therein the govern-

ment notified the executrix of the estate that there

remained unpaid the amount of a refund against the

estate and demand was made for the pa^^llent of the

same. The executrix refusing to pay, suit in equity

w^as filed by the government asserting its claim upon

lien. The District Court decided in favor of the gov-
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ernment, but upon appeal to this Court, the case was

remanded. In its decision the Court said:

"When once paid, a tax is gone, and a refund

of the money does not restore it. 'If the owner

or any other person entitled to make payment
of the tax shall do so, the lien will not only he

discharged absolutely, hut all authority to pro-

ceed further against the property will be at an

end.' " (Italics supplied.)

This statement of the Court is decisive of the fact

that no lien imder Section 409 of the 1921 Act, which

lelates only to taxes, survived or left any power in

appellee to assert a lien under that section after the

tax was paid. The Court held in the Kelley case that

the government had no rights in equity and said that

its only remedy was at law.

The general rule applicable to sale of land on lien

for nonpayment of taxes is well established by the

Supreme Court of the United States and has been

steadily maintained throughout the years, viz.:

"In order to support a statutory lien for taxes,

all the prerequisites of the law granting the lien

must be strictly complied with."

Thacher v. Poivell, 6 "Wheat. 119

;

Parker v. Ride's Lessee, 9 Cranch 64

;

Early v. Doe, 16 Howard 610;

Williams v. Peyton, 4 AVheat. 77

;

Itonhendorff's Case, 4 Pet. 349;

TJ. S. V. Allen, 14 Fed. 263.

Numerous other cases might be cited to show that

this rule has been maintained down to the present
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day. These cases applicable to the enforcement of

liens clearly show that under the nile laid down in

Kelley v. U. S., supra, the appellee could in no way
legally sell the pi'operty of appellants under the pro-

visions of the discharged and repealed provisions of

Section 409 of the 1921 Act.

At this point we might call the Court's attention

to the well established rule laid down in Gould v.

Gould, 245 U. S. 151; 62 L. Ed. 211, that tax statutes

will not be extended by implication but, **in case of

doubt they are construed most strongly against the

government, and in favor of the citizen."

The estate tax provisions of the 1921 Act were re-

pealed by Section 1100 of the 1924 Act. There being

no living lien at the time of such repeal, no lien sur-

vived to be enforced. The estate tax provisions of the

1924 Act were repealed by Section 1200 of the 1926

Act and nothing arose to create a lien under the

1924 Act.

The 1926 Act, which re^iealed the estate tax pro-

visions of the 1924 Act, took effect February 26,

1926, so that, when the Commissioner asserted a de-

ficiency against the estate on September 25, 1926, any
lien which he might attempt to assert could be im-

posed only in compliance with Section 318(a) of the

1926 Act, limited by the restrictions of Sections 308

and 316 of that Act. Section 315(a) is only applicable

to a lien for an original unpaid tax and not for a

transferee liahilitj/ or for a deficiency, such as is

herein involved. Section 318(a) of the 1926 Act is
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the only method by which a lien could be placed on

the gross estate where it is sought under a deficiency,

but even this section does not apply to transferees.

To lien the property in the hands of the dis-

tributees, the Commissioner must first determine and

establish their liability, then assess the amount estab-

lished and then cause the appellee to give notice and

make demand for payment upon appellants. (See

Title VII, post.) The lien could arise only when

an assessment list against appellants was received by

the appellee (R. S. Sec. 3186, 26 U. S. C. A. Sec.

115(a)) and no such assessment has been made. (Tr.

pp. 26, 27, 28, par. XXXVIII 5, 6, 7.)

''A statutory lien arises and exists only where
there has been at least a substantial compliance

with all the statutory requisites essential to its

creation and existence." (Italics supplied.)

37 6\ J. 323 and notes.

''A tax levied and assessed * * * is not a lien

* * * unless expressly made so by statute, and
an intention to this effect must be clearly mani-

fested in the statute, as the lien will neither be

created by implication nor enlarged by construc-

tion. Nor will a statutory provision of this kind

be given a retrospective operation unless plainly

required by its terms. Further the repeal of the

statute will divest the liens which it created,

unless they are expressly or impliedly reserved."

(Italics supplied.)

37 Cyc. 1138;

In re Wyley Co., 292 Fed. 900, 901.
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''When a statute liinils a thing to be done in

a })articnlar mode it iiichKlos the negative of any

other mode."

Botany Worsted Mills v. U. S., 278 U. S. 282,

289; 73 L. Ed. 379, 385.

"A distress warrant is process in the nature of

execution, but it must be authorized by statute.

* * * J3eing a severe remedy, it is restricted in

its operation to the person against tvhom the tax

is assessed, and the ofiftcer executing it is very

strictly limited in respect to the taxes he may
enforce in this manner * * * and all other

matters affecting tlie rights of the delinquent."

(Italics supplied.)

37 Cyc. 1236.

The estate of the decedent was distributed before

any deficiency was found. The laches of the Com-

missioner, and his failure or neglect to comply with

statutory requirements, cannot create a lien nor wai--

rant the present attempt to assert a lien under a

statute which had been repealed before the Commis-

sioner found a deficiency against a barren estate.

(Section 318(a), Revenue Act of 1926.) No steps for

assessment against appellants have been taken by him.

Hence, there is not, and camiot be, a present lien as

far as appellants are concerned. There being no

assessment or lien, there can be no valid distraint,

particularly when no warrant of distraint has been

issued against appellants.

The fatal defect in appellee's attempted procediu'e

is that he relies upon a lien under Section 409 of the
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1921 Act when such a lien never existed, or, if it

existed, it was discharged by payment of the tax on

the estate and by the repeal of the lien provisions.

The estate was distributed at a time when it was free

from all liens. Even if we accept appellee's erroneous

argument that a lien attached to the estate when the

decedent died, that lien was discharged by payment

of all taxes due or determined before distribution of

the estate of the appellants. The appellants, there-

fore, received their property by distribution in inno-

cence and good faith, and free from lien.

Not until a deficiency in tax was determined by

the Commissioner in 1926 (Tr. 10, 11, pars. XVI,
XVII) did opportunity for lien arise. Then there

was no estate. Then, by sending a sixty-day deficiency

letter to the administrator in compliance with Section

308 of the 1926 Act, did the Commissioner admit that

he had no claim of lien under the 1921 Act. The

judgment obtained by the Commissioner from the

Board of Tax Appeals and against the administrator,

led to assessment of a deficiency. But there was no

property in the hands of the administrator upon

which a lien could be placed. A lien cannot be placed

upon a vacuum, and the estate of Isidore Rosenberg

was a vacuum long before the Commissioner deter-

mined his alleged deficiency. (Tr. 4, pars. VIII, IX.)

Having once resorted to the Revenue Act of 1926

to determine a deficiency, the Commissioner must

abide by that Act and take such further proceedings

theremider as that Act requires to render transferees

liable. The Board of Tax Appeals found a deficiency
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only against a barren estate. The Commissioner as-

sessed a deficiency on such estate (which had no funds

to satisfy the deficiency) and the Act provided for a

separate and complete method of determining the lia-

bility of transferees on a deficiency and pursuing them

througJi to assessment on such liability. As the Com-

missioner failed to follow through the prescribed

course found in the 1926 Act, appellee is without au-

thority to collect from the transferees until the Com-

missioner does so proceed.

2. ANALYSIS OF APPELLEE'S CLAIM TO LIEN UNDER
DECISIONS.

The Commissioner refused to pursue appellants as

transferees under Sections 316 and 308 of the Revenue

Act of 1926 under assertions that a lien survived un-

der Section 409 of the Revenue Act of 1921, and based

his refusal on the following quoted portion of Paqe v.

Skmwer, 298 Fed. 731, 732 (2)

:

** Imposition of the estate tax takes effect at

the time of death, and the ta^x becomes at once a

lien on estate property enforcible by sale, // iwt

paid." (This case involved the Revenue Act of

1918, and was decided in 1924, prior to the enact-

ment of the Revenue Act of 1926.) (Italics and
parenthetical note supplied.)

Upon the above brief quotation the Commissioner

asserts that once an estate tax lien attaches to prop-

erty, transferee proceedings are not necessary for the

continuance, validity, or enforcement of the lien. In



18

other words, the 'position, assumed b\' the Commis-

sioner and passed to the appellee for enforcement is

that a lien attaches to p)'operty of an estate before a

tax is due thereon and continues after the tax is paid.

This position is false and contrary to Sections 409

of the 1921 Act and 315(a) of the 1926 Act, which

agree that no lien arises miless the tax remains un-

paid. Moreover, Page v. Skimier cannot be applied to

the facts of the present case w^here the issue involves

a def},ciency and not a tax. The Revenue Act of 1926

makes separate and definite provisions for the treat-

ment of "deficiencies." (Sections 316(a), 318(a) and

308(a).) Furtheniiore, the language of the decision

relied upon states that the tax becomes an enforcible

lien only ''if not paid," and the tax was paid in this

case. Both the decision and the statutes are adverse

to appellee's position.

Page v. Skimier (supra) did not involve a lien for

taxes and the decision omits reference to any lien pro-

visions of any Revenue Act. The case was an actwn

to recover a tax w^hich had been paid and no tax lien

could he at issue. The decision does not indicate any

consideration of the incidents of an estate tax lien

and is not applicable to this case in the slightest de-

gree.

The actual issue in Page v. Skinner was whether an

hiatus existed which permitted the estate there in-

volved to escape tax under the repeal provisions found

in Section 1400 of the Revenue Ac^ of 1918, which

was not passed until March 3, 1919. The proceeding

was one to recover an estate tax paid and contained



19

no element relatin^^ to a li<')i. 'Die (\my\ relied upon

N>ew York Trust Co. v. Eismr, 256 U. S. 345, 347; 65

L. Ed. 963, 982. Thh latter ease involved mj lien for

taxes, but was a suit brouij^lit by the executors of an

estate to recover a tax j)aid. The decision did not

pass upon the question as to when a lien arose or how

long it lasted, except by reference to Section 207 of

the 1916 Act which providers for a lien when the tax

is not paid. This decision in no way involves the

issues of Page v. Skinner and is no support for the

dictum there announced. The dictum of Parje v.

Skinner quoted above stands without authority of

statutory su]iport or decision of Coui-t to warrant the

appellee's inter])retation thereof. No Court may

create law by decision in direct conflict with a stat-

ute not presented to the Court for interpretation and

not considered. Moreover, the Supreme Court of the

United States has held directly opposite to the doc-

trine upon which appellee relies and which Pape v.

Skinner supports only in obiter dictum. (United

States V. Woodivard, post.)

Quite a number of cases have cited Par/e v. Skinn4>r

(supra), but all relate to tlic time when an estate be-

comes subject to a tax and not to the time a lien

attaches.

As no lien or statute relating to a lien was involved

in any of the such cases, w^hat may be said in any of

them in relation to liens is of no force or effect in the

determination of when a lien attaches under any of

the Revenue Acts involved in this case. Also, the

time and method of assei*ting a lien for estate tax
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where a deficiency is found is governed by the Act

in force at the time of determination of such de-

ficiency. {U. S. V. Cruickshcmk, 48 Fed. (2d) 352,

356.) Furthermore, the recognition of Page v. Skin-

ner as authority on any point inchides the recognition

that a lien exists only to the time when the tax is paid.

The procedure for the fixation of tax liability un-

der the 1921 Act was repealed or assimilated by Sec-

tion 318(a) of the 1926 Act. If in the year 1926, as in

this case, the Commissioner found an additional tax

or deficiency in tax to be due, he had no lien to rely

upon and could make no assessment to create a lien

except by following the requirements of that section.

The requirements of Section 318(a) of the 1926 Act

absolutely upset all of the contentions of the appellee

in this case that there was a continuing lien under

Section 409 of the 1921 Act, despite the fact that all

taxes had been paid. Section 318(a) requires the

Commissioner to resort to Section 308 for the assess-

ment and collection of additional taxes, while Section

316 (which existed in no prior Act) forces him to

rely on Section 308 for the assessment and collection

of a transferee's liability. (U. S. v. Cruickshank, 48

Fed. 352, 355.)

In United States v. The Pacific Railroad, 1 Fed.

97, the Circuit Court, E. T). of Missouri, had before it

the question of a lien for taxes under Section 3186,

Revised Statutes. (26 U. S. C. A. 115.) That section,

in principle of application, does not differ from Sec-

tion 409 of the 1921 Act which the Commissioner relies

upon as the basis of his instruction to proceed by dis-
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traint proceedings in this case. There the Court said

(page 103)

:

^^The lien is not created by the law itself, with-

out any action hy officers under the law, though a

debt may be thus created. The liability of the

taxpayer is one thing; the creation and enforce-

ment of a lien, especially against innocent parties,

is another and different thing/' (Italics sup-

plied.)

Applying this statement to Section 409 (supra) it

will be seen that no lien could .ittach thereunder until

some tax became due and payable thereunder and

then, only if it was assessed, demand for pa\Tnent

made, and distraint warrant issued against the trans-

ferees. That this interpretation is proper is shown

by a further (luotation from the same decision (page

102):

^'Here the object is not to enforce a common-
law^ remedy in the collection of an admitted in-

debtedness, but to enforce a statutory lien against

property which w^as once the property of the

debtor, but is now in the possession and owner-

ship of others. It is well settled that, m order

to enforce a statutory lien for taxes, all pre-

requisites of the laws granting the lien must he

strictly complied with." (Citing cases.) (Italics

supplied.)

Section 409 does not contemplate a lien for any

deficiency. That section provides only for an original

"tax unpaid" and not a deficiency in tax as con-

templated by the 1926 Act. While Section 409 of the

1921 Act was in force there was no provision relating
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to a ''deficiency" and particularly none which re-

lated to an erroneous refund incorporated in a ''de-

ficiency." Then the government had no other recourse

than suit in Court to recover against transferees or to

recover the amount of an erroneous refund. The only

lien which could be created at the time a deficiency

was determined in this case would be under the 1926

Act.

The case of United States v. Woodward, 256 U. S.

632, 635, 65 L. Ed. 1131, 1135, considers the estate tax

provisions of the Revenue Act of 1916. (The same Act

W'hich is considered in Page v. Skinner, supra, and

upon which the Commissioner relies in this case.) Mr.

Justice Van Devanter, in delivering the opinion of

the Court, said:

"The Act of 1916 calls the estate tax a 'tax,'

and particularly denominates it an 'estate tax.'

This court recently has recognized that it is a

duty or excise, and is imposed in the exertion of

the taxing power of the United States." * * *

'^It is made a charge on the estate, and is to he

paid out of it by the administrator or executor,

substantially as other taxes are paid. It becomes

due, not at the time of the decedent's death, as

suggested by counsel for the government, but one

year thereafter, as the statute plainly provides.

It does not segregate any part of the estate from

the rest, and keep it from passing to the admin-

istrator or executor for purposes of administra-

tion, as counsel contend, but is made a general

charge on the gross estate, and is to be paid in

money out of any available funds, or, if there be

none, by converting other property into money
for the purpose." (Italics supplied.)
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Here is a dirc^ct denial hy tlic Supreme Court of the

dictum found in Parje v. Sl,iinirr quoted above. The

case did not involve the issue of a statutory hiatus or

exemption; it dii-eetly holds that no estate tax becomes

due or {'nCorcihlc by lion until one year after the

decedent's death.

In Wilwiiif/fon Trwsf To. r. [^. S., 28 Fed. (2d) 205,

207, (from which decision the ,c^ovemment took no

appeal) the issue was the "due date" of an estate tax

under the Revenue Act of 1921. The Court therein

said:

"Section 408 of that act" (Revenue Act of

1918) "made the estate tax 'due one year after

the decedent's death.' Dealinc: in part with iden-

tical lani]:ua,si'e found in the Revenue Act of 1916,

Sec. 204, 39 Stats. 778 (Comp. St. Sec. 6336V2E),

the Supreme Court, in U. S. v. Woodward, 256

U. S. 632, 41 S. Ct. 615, 65 L. Ed. 1131, declared

that thereunder 'the estate tax becomes due, )wf

at the time of the decedent's death, as suiiuested

by counsel for the government, but one year there-

after, as the statute plainly provides,' and held

that the tax 'accrued' when it became due. In

United States v. Mitchell, 271 U. S. 9, 10, 46 S.

Ct. 418, 70 L. Ed. 799, the court, dealing with the

same statute, said without qualification that 'the

federal estate tax accrued one year after her (the

decedent's) death.'" * * *

"Congress, in the passage of the act of 1921.

w^as aware of and recognized this meaning of the

term, for in section 214(a) (3) it declared: 'For

the purpose of this paragraph estate, inheritance,

legacy and succession taxes a£crue on the due date

thereof except as otherwise provided by the law
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of the jurisdiction imposing such taxes' * * *

It is true that in Page v. Skinner, 298 Fed. 731,

735 (C. C. A. 8), the word 'accrued' was more
broadly defined; yet as no autJiority was cited to

support that finding, as no reference was made to

Supreme Court cases, and as the meaning there

given to that term is directly opposed to the

meaning assigned to it by the Supreme Court, I

think this decision should not be here followed."

(Italics supplied.)

In considering the status of the alleged lien, we
again refer to Section 308(a) of the Revenue Act of

1926 in its application to transferees under Section

316. That section provides that ^'no assessment'^ and

^^mo distraint'' shall be made, begun or prosecuted

unless a 60 day letter or notice has been mailed to the

transferees. It is admitted that no assessment has been

made against the aj^pellants as transferees. Therefore,

as Section 316 provides that transferees shall be pro-

ceeded against in the same manner as taxpayers, there

can be no lien until after assessment against the trans-

ferees, and no distraint proceeding may be pursued

until after assessment.

We have dwelt at length upon the illegality of the

lien claimed by appellee under Section 409 of the

1921 Act and with the case of Page v. Skiwner

(supra) which he has relied upon to support his posi-

tion, not because there is merit in his contention, but

because explanation thereof shows the fallacy of his

position.
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3. APPELLEE'S CLAIM TO ALTERNATIVE REMEDIES.

Appellee contends that he has three alternative

remedies, viz. : (a) The right to proceed in Coui-t

against ai)pellants, (b) the right to proceed aj]^airLst

them as transferees under Sections 316 and 308 of

the 1926 Act, and (c) where there is an existing lien,

the right to enforcement thereof under distraint pro-

ceedings.

The govenmient did not proceed against appellants

on alternatives (a) and (b). Therefore, we need

not discuss these two remedies other than to say that

appellants have been denied their benefit.

Regarding the third alternative (c), we say that

imder the facts herein there can be no existing legal

lien on the property of appellants which appellee may

now enforce through distraint proceedings. As this

Court said in Kelley v. United States, 30 Fed. (2d)

193:

"If the owner or any othoi* person entitled to

make ])a>inent of the tax shall do so, the Ifen

will not onlji he discharged absolutely, hut all

authority to proceed further against the prop-

erty will he at an end." (Italics supplied.)

So any lien against the gross estate of Isidore Rosen-

berg, deceased, under Section 409 was discharged by

payment of the tax before the due date.

When, in 1926, the Commissioner determined a de-

ficiency tax against the estate of Isidore Rosenberg,

deceased, the 1921 Act had been repealed and a new

law governed liens and their creation. Appellee and
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the Commissioner are attempting to illegally evade

that changed situation.

Section 314 (a) of the 1926 Act provides that if

the tax is not paid on or before the "due date," the

collector upon instructions from the Commissioner

shall proceed to collect the tax imder the provisions

of general law or by proceedings in Court. However,

that section proceeds to provide: "This subdivision

in so far as it applies to the collection of a deficiency

shall he subject to the po^ovisions of Section 308/^

(Italics supplied.) Thus, if the Commissioner finds

an additional tax (a deficiency) against the executor

or administrator of an estate there can he no lien

under Section 314 (a) mitil the Commissioner pro-

ceeds against the representative of the estate mider

Section 308 of the 1926 Act. The deficiency in this

case was determined against the administrator (Tr.

11, par. XVII) but appellee attempts to act thereon

against appellants without further procedure.

The gross estate having disappeared through dis-

tribution, the determination by the Commissioner of

a deficiency against the barren estate and the decision

of the Board created no lien against anything, be-

cause there was no gross estate. Even if it had

created a lien, it would not have affected, appellants^

rights to a hearing, because the statute calls on the

Commissioner for additional proceedings against

transferees.

Section 316 (a) makes it mandatoiy on the Com-

missioner to proceed against the transferees, in the

same manner as he would proceed against an ad-
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ministrator, in event of a deficiency in tax being

found and the estate being without assets from

which to collect the tax determined. This mandatory

step has not been taken in this case and, therefore,

the Commissioner may make no assessment against

appellants and appellee may take no steps against

appellants. Section 316 (a) (1.) of the 1926 Act is

specifically applicable to the liability of transferees

imposed by any prior Estate Tax Act because Sec-

tion 318 (a) of the 1926 Act directly provides that

the determination of any fax or deficiency in respect

to any estate tax imposed by the 1921 Act ''shall be

assessed, collected and paid" in the same manner

and under the same limitations as in the case of a

deficiency under the 1926 Act.

Thus, under Section 314 (a) of the 1926 Act, the

third alternative (c) claimed by appellee does not

exist in this case, where only a deficiency is involved,

because that section does not apply to deficiencies

by its express language. Section 318 (a) makes this

point still more definite. Therefore, appellee is with-

out power to sell appellants' property mider claim of

lien and to attempt to do so would constitute tresjxiss

and violate Amendment V of the U. S. Constitution.

4. APPELLANTS' POSITIVE RIGHT TO INJUNCTION.

The Revenue Acts of 1921 and 1924 contained no

provisions for determining or asserting "a liability,

at law or in equity," against the distributees of an

estate, as transferees, for an estate tax. Suit might
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have been brought to recover under the equitable

tnist doctrine to enforce such liability, but the gov-

ernment took no such step.

Under the Act of 1921 the government had but two

methods of procedure against taxpayers. (1) To col-

lect the tax against an estate under the provisions

of general law, or (2) to bring proceedings in any

Court of the United States against the executor or

the distributees of an estate to subject the property

which passed from such estate to be sold under judg-

ment or decree of the Court. The government rights

under the first method have been changed by Sections

316 and 308 of the 1926 Act which are specifically

made applicable to "prior acts." {TJ. S. v. CriUck-

shank, 48 Fed. (2d) 352, 353.) The government's right

to brmg suit against transferees is doubtful, but it has

not attempted to exercise any such method of recovery

against appellants.

We direct the Court's attention to the fact that,

excepting the right to claim refund (which does not

exist here), the initiative which permits a taxpayer

or transferee to sue or defend rests on the government

and is not granted to the taxpayer or his transferees.

On June 10, 1924, when the estate of Isidore Rosen-

berg was distributed, all estate taxes had been paid.

(Tr. 3, par. V.) No additional tax was then con-

templated but, to the contrary, it appeared that the

estate was entitled to a refund. (Tr. 8-9, pars. XIII,

XIV.) Under such circiunstances, no lien rested on

the property distributed to appellants or the gross

estate of decedent under Section 409 of the 1921 Act,
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because the tax had been paid. Any lien which might

have then existed had been discharged. On June 5,

1925, when said refund was made, there was no lien

on the property distributed to appellants, because

the Commissioner determined that the estate taxes

had not only been paid, but had been overpaid.

While the liability for estate tax rests on the

Revenue Act of 1921 (because Isidore Rosenberg died

while that Act was in force) the collection of any

deficiency in estate tax against his estate, or assertion

of any transferees' liability ar/ainst th-e distributees

of his estate, rests entirely on the provisioyis of the

li^6 Act, because the alleged deficiency was deter-

mined by the Commissioner under that Act (Section

318 (a) Revenue Act of 1926), and the 1921 Act had

been re})eal(.'(l as explained above. (See TJ. S. v.

Cndckshauk, 48 Fed. (2d) 352, 355.)

The Commissioner recognized that the Estate Tax
provisions of the 1926 Act were applicable to this case

when he determined a deficiency, mailed a notice of

deficiency to the administrator, and delayed attempt

to assess the deficiency against the administrator until

after the decision of the Board of Tax Appeals on

the appeal of said administrator became final. (Tr.

10-11, pars. XVI, XVII, XIX.) Had he the right

to proceed under general law and a lien created by

Section 409, why did he not exercise it without pro-

ceeduigs before the Board of Tax x\ppeals ?

Appellee's position here is illogical as well as illegal.

If Section 409 of the 1921 Act created such a force-

ful and enforcible lien as he contends, why did he
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issue a sixty day letter or notice of deficiency to the

administrator'? If Section 409 was not enforcible

against the administrator, how can it be enforcible

against appellants as alleged transferees?

Where the Commissioner recognized the applica-

bility of the 1926 Act agamst the taxpayer (as the

law requires) he may not ignore the rights of dis-

tributees of an estate under Section 316 of that Act.

He is no autocrat who may by his ipse dixit juggle

with enactments and select the portions which he

chooses to enforce and discard the remainder.

The Commissioner refused to proceed further under

the Revenue Act of 1926, by determining *'a liability,

at law or in equity," against appellants and afford

them the opportunity to defend themselves against

assessment or distraint. (Tr. 14-21, pars. XXIII-

XXX.) He has placed appellants in the position

w^here, if they pay the alleged deficiency, they are

paying the tax claimed against the estate and not a

transferee liability. If they make payment, they are

outsiders who make a volimtary payment and are

denied any defense of their rights as transferees and,

furthermore, are prohibited from suing for refund.

This because Section 319 (a) of the Revenue Act of

1926 provides that, if the administrator appeals to

the Board of Tax Appeals from a notice of deficiency

sent him by the Commissioner, 'Uio refund in respect

to the tax shall he allowed or made and no suit for

the recovery of any part of such tax shall he instituted

in any Court/' (Italics supplied.)
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This provision is so broad that it deprives appel-

lants of any remedy to recover the tax if they should

pay the money under the conditions now existing.

Independent of the statutory interpretation pre-

sented, there are cases holdint^ to the same effect with-

out relying on Section 319 (a).

In The Ohio Locomotive Crane Co. v. Nauls, 111

[323] C. C. H. Federal Tax Service, 1932, p. 9179 (de-

cided June 17, 1932) the U. S. District Court, N. D.,

Ohio, had before it two consolidated cases for refund.

In both cases recovery was sought for income tax

illegally assessed and collected. Additional taxes were

assessed against the partnership at a time, which the

government conceded, the statute of limitation had

run against assessment and collection. The successor

corporation, which bore the same name as the tax-

payer partnership, which had been dissolved, received

the notice of assessment and demand for payment.

The corporation paid the tax and brought suit for re-

fund. While the government admitted that it could

not have collected the tax from anybody, due to the

bar of limitation, it contended that the payment by the

corporation with full kiwwledr/e of all facts was a

voluntary payment and could not he recovered- hy the

corporation even if it did not assume and was not

liable for any income or property tax of the partner-

ship. Tlie Court sustained the contention of the gov-

ernment, citing cases to support its position. (See,

Security National Banlx v. Young, 55 Fed. (2d) 616.

619 and Wourdock v. Becker, 55 Fed. (2d) 840, 842.)



32

The position taken by the government in the fore-

going cases is the opposite to that assumed in this case.

The cases cited clearly show that, regardless of the

provisions of Section 319(a) of the 1926 Act, the

appellants herein would have no right to recover the

tax assessed against the estate, if they paid it; and

thus are without plain and adequate remedy at law.

In this case the government is inconsistent not only

in its attempt to evade the statute, but in reversing

its heretofore assumed position before the Courts.

The alleged deficiency in tax against the Estate of

Isidore Rosenberg was brought before the Board of

Tax Appeals on a notice of deficiency addressed only

to the administrator. Appellants had no right of ap-

pearance before the Board to defend themselves, be-

cause they could not inject themselves as parties to

the proceeding when not named in the deficiency

notice. (See, A. L. Gump v. Commissioner, 21 B. T.

A, 606, 610.)

Section 316 of the Revenue Act of 1926 under which

appellants were entitled to a hearing (which the

Commissioner refuses to follow) provides as follows:

'^Sec. 316(a) The amounts of the following

liabilities shall * * * be assesseA, collected and
paid in the same manner and subject to the same
provisions and limitations as in the case of a de-

-fi.ciency in a tax imposed by this title (including

the provisions in case of a delinquency in pay-

ment after notice and demand, the provisions

authorizing distraint and proceedings in court for

collection, and the provisions prohibiting claims

and suits for refunds) :



33

**(1) The Uabilitu, at law or in equity, of a

transferee of properti/ of a decedent or donor, in

respect of the tax (including interest, additional

amounts, and additions to the tax provided by

law) imposed by this title or by any pi^ior estate

tax Act." * * * (Italics ours.)****** n

"(e) As used in this section, the term 'trans-

feree' includes heir, legatee, devisee, and dis-

tributee.
'

'

Any liability of appellants must be tested mider this

section for the word ''shall" is mandatory.

Section 316 of the Act of 1926 was a new statutoiy

provision which provided a new' remedy for enforcing

existing liability against distributees of an estate. For

the procedure which the Commissioner must follow

we turn to Section 308 of the 1926 Act which pro-

vides :

"308(a). If the Commissioner determines that

there is a deficiency" (in this case a transferee's

liability) "in respect of the tax imposed by this

title, the Commissioner is authorized to send no-

tice of such deficiency" (liability) "to the execu-

tor" (transferees) "by registered mail. Within
sixty days after such notice is mailed, * * * the

executor" (transferees) "may file a petition with

the Board of Tax Ap]ieals for a redetermination

of the deficiency" (liability). * * * ''No assess-

nvent of a deficiency" (liability) "in respect to

the tax imposed by this title and no distraint or

proceedings in court shall be made, begun, or

prosecuted until such notice 1ms been mailed."
* * * (Italics and parenthetical words supplied.)
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The parenthetical words are supplied to demon-

strate the inter-relation of Section 308(a) with Sec-

tion 316.

Sections 308 and 316 (supra) show that the Com-

missioner may not proceed in this case against the

appellants unless he proceeds against them, as trans-

ferees, ''in the same manner * * * as in the case of

a dejiciency" provided in Section 308. His refusal

to mail the notice of deficiency to appellants herein,

as transferees (as demanded by them), has deprived

them of the following privileges

:

1. The right to pay the alleged tax as trans-

ferees and sue for refund otherwise prohibited

by Section 319(a);

2. The right to contest their liability for the

alleged tax;

3. The right to set up their defenses against

the imposition;

4. The right to elect between (a) proceedings

before the Board of Tax Appeals or (b) to pay

the alleged liability and sue for refund

;

5. Every legal right to defend themselves

against sale of their property under the present

distraint proceedings.

The Commissioner may neglect to issue a notice of

deficiency to appellants as transferees, but, if he does

so, he may not assess or collect any deficiency liability

from them, or proceed by distraint against them. He
is barred by Sections 308 and 316 of the 1926 Act in

the absence of such a notice.
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The report from the Conference Committee of the

Senate and House on the 1926 Revenue Act discloses

the legislative intent regarding Sections 316 and 308

of the Revenue Act of 1926 to be as we say. The re-

port (page 50) states:

"Sections 316 and 317 of the estate-tax title

relate to the enforcement of liability of trans-

ferees or fiduciaries in respect of an unpaid estate

or gift tax." * * * ''In general the discussion

under amendments Nos. 87 and 88 is applicable

in explaining the effect of sections 316 and 317.

Therefore a complete discussion is here omitted."

Amendment 87 above mentioned applies to transferees

under the income tax title of the Act. Section 317

and Amendment 88 relate to fiduciaries and do not

concern the present discussion. Amendment 87 re-

lates to Section 280 of the 1926 Act (the income tax

parallel to Section 316), which provides for proceed-

ings against transferees in income tax cases, and the

material part of the Conference Report regarding

that section (pp. 43 and 44) reads as follows:

"Without in any way changing the extent of

such liability of the transferee under existing

law" (i. e. suit in equity to recover), "the amend-
ment enforces such liability'' * * * "in the

same manner as liability for a tax deficiency is

enforced; that is, notice by the commissiouer to

the transferee and opportunity either to pay and
sue for refund or else to proceed before the Board

of Tax Appeals, with review by the courts." * * *

"Section 274(a) (308 of Estate Tax provisions)

requires notice of a deficiency in tax to be sent

the taxpayer before further proceedings for the
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collection of the tax liability are continued. The
section, however, in terms applies only to a de-

ficiency in a tax and does not apply to the lia-

bility of the transferee in respect of the tax of

the taxpayer. Therefore, in proceedings against

the transferee, notice need not be given the tax-

payer under section 274(a). However, under the

substitute agreed to by the conferees, the liability

of the transferee is collected in the same man-
ner as the liability for the tax. Section 274(a) is

thus incorporated by reference, but the result

of such reference is that for procedural purposes

the transferee is treated as a taxpayer would be

treated, and under section (274a) notice would he

sent to the transferee (and not to the taxpayer)

in proceedings to enforce the liability of the

transferee." (Parentheses and italics supplied.)

If Section 316 is substituted for Section 280 and

Section 308 substituted for Section 274 in reading

the foregoing quotations, it at once becomes apparent

that Congress intended that, under conditions like

those in the instant case, a notice of liability must

be sent to the transferees of an estate before the Com-

missioner can attempt in any other way to collect

an alleged liability, and this regardless of all lien

provisions. The Commissioner and appellee have

failed to comply with the intent of Congress.

The quotation from the Report of the Conference

Committee of the Senate and House (supra) shows

the legislative intent regarding Sections 316 and 308

of the 1926 Act. It appears not only from the sec-

tions mentioned, but also from the Conference Report

that a notice of liability against the transferees of an
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estate must be sent to such transferees before any pro-

ceedings for assessment, collection or distraint shall

be made, begun or ])rosccuted to collect the liability

of transferees for a tax.

Section 308 of the 192G Act shows the provisions

and limitations regarding a deficiency. In copying the

provisions of Section 308 (a) quoted below we will

substitute the words ^Hidbility in respect of a tax" for

the word 'Hax" or the word ^*deficiency," and the

word '^transferee" in place of the word "executor"

in order that the applicable purport of the section

may be appreciated:

''Sec. 308(a). If the Commissioner determines

that there is a liability in respect of a tax * * *

the Commissioner is authorized to send notice of

such liability by registered mail. Within 60 days

after such notice is mailed * * * the transferee

may file a petition witli the Board of Tax Ap-
peals." * * * *^no assessment of a liability in

respect of the tax imposed by this title and no

distraint * * * for its collection shall he made,

begun or prosecuted until such notice has been

mailed to the transferee * * *. Notwithstand-

ing the provisions of section 3224 of the Re-

vised Statutes the making of such assesstnent or

the beginning of such proceedings or distraint

during the time such prohibition is in force may
he enjoined by a proceeding in the proper court.''

(Italics ours.)

We respectfully call the attention of the Court to

positive grant of a right of injunction to transferees

contained in the last two lines of above quotation,

where the Commissioner attempts to assess or dis-
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train without notice of liability mailed to the dis-

tributees of an estate, as in this case.

The Commissioner not only failed, but refused to

send a notice of liability to appellants as transferees.

(Tr. 14-21, pars. XXIII-XXX.) Section 316 con-

tains the mandatory word ''shall" which compels

the Commissioner to follow the procedure stated in

Section 308. While Section 308 provides that if there

is a deficiency or liability ^'the Commissioner is au-

thorized^' to send notice of deficiency or liability,

nevertheless the section is mandatory, for unless the

deficiency notice is sent, he may not assess, distrain

or commence proceedings in Court to collect the

transferee liability. The Commissioner, therefore, is

prohibited from assessment of the transferees' lia-

bility and appellee may not resort to distraint until

such notice has been mailed and the transferees have

elected and exhausted their opportunities for de-

fense.

Under the admitted facts of this case, the Court

may not deny injunction, for R. S. Section 3224 is

rendered inoperative by Section 308 of the 1926 Act.

Equity does not favor wanton disregard of the law

nor support those who are disobedient when advised

as to the requirements of the law.

In 0'Cedar Corp. v. Reinecke (decided July 26,

1932, by the District Court, N. D. of Illinois E. D.,

Ill (323) C. C. H. Federal Tax Service, 1932, p.

9173), the Court had before it a case in which the

Commissioner assessed a tax upon a deficiency deter-

mined by him without sending the notice of de-
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ficiency to the taxpayer as Tcqnired by tbo 102G Act.

The taxpaycT pnid the tax and filed flaini i'ov re-

fund. The claim was denied and the taxpayer brou,c:ht

suit against the Collector to recover the deficiency

paid. In a memorandum decision the Court said:

"The whole case is rested upon the dereliction

of the Commissioner in failing to give the sixty-

day notice. After a study and consideration of

the briefs on both sides, the court is of the opin-

ion that the method of injunctive relief provided

for by the Revenue Act of 1926 should, have been

resorted to in order that the matter might have

been reviewed by the Board of Tax Appeals, if

such was the desire of the plaintiff. Not having

resorted, to the remedy provided by the statute,

the plaintiff is in no position to question the

illegality of the assessment." (Italics ours.)

In other words, the Court holds entirely with our

contention that as the Commissioner failed to issue

the deficiency letter against appellants herein, they

could have no right of recovery if they paid the

alleged tax without the mailing of such a letter and

that under the provisions of the 1926 Act they must

resort to injunctive relief to protect themselves and

force the Commissioner to issue a deficiency letter

to them so that they may have a statutory remedy.

This decision makes it mandatory upon appellants to

resort to injunction in this case and is authority to

this Court for granting appellants' prayer for relief.

See:

Peerless Woolen Mills v. Rose, 28 Fed. (2d)

661, 663.
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5. APPELLANTS ARE ENTITLED TO INJUNCTION
REGARDLESS OF R. S. SECTION 3224.

Appellee relies upon Revised Statutes, Section 3224

(26 U. S. C. A. Section 154), as his defense, which

section reads as follows:

''No suit for the purpose of restraining the

assessment or collection of any tax shall be main-

tamed in any court."

We consider Section 3224 R. S. only because the

appellee rests upon it to evade Section 308 (a) of the

1926 Act. Section 3224 R. S. refers only to an original

tax and not to deficiencies. Besides, the section is ex-

pressly made inapplicable to the present case by Sec-

tion 308 of the Revenue Act of 1926.

The Courts have held that Section 3224 is not a

barrier to injunction relief where there is no adequate

remedy at law, or where exceptional and extraordi-

nary conditions exist.

In the case of Hill v. Wallaoe, 259 U. S. 44, 62; 66

L. Ed. 822, 827, the Supreme Court was considering a

case where the District Court of the United States for

the Northern District of Illinois had dismissed a bill

seeking injunction to prevent the collection of a tax

under the Future Trading Act. There the Court said:

''A further question arises as to whether this

is a suit for an injunction against the collection

of the tax, in violation of Sec. 3224, Rev. Stat.

Comp. Stat. Sec. 5947, 3 Fed. Stat. Anno. 2d ed.

p. 1032, in so far as it seeks relief against the

district attorney and collector of internal rev-

enue. Were this a state act, injunction would
certainly issue against such officers, * * *. Does
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Sec. 3224, Rev. Stat, prevent the applicjation of

similar principles to a Federal taxing act? It

ha.s been held hij this court, in Dodge v. Brady,
240 U. S. 122, 126, 60 L. Ed. 560, 562, 32 Sup. Ct.

Rep. 277, (hut Sec. 3224 of the Revised Statutes

does not prevent cm injimctian in a case appar-

ently within its terms in which some extraor-

dinary and exceptional circumstances make its

provisions inapplicable." (Italics supplied.)

The decision goes on to discuss the particular facts

of the case and then determines that ''the injinwtian

against the collector of internal revenue and the dis-

trict attorney should be granted." (Italics supplied.)

In Higgifis Mfg. Co. v. Page, Collector, etc., 20 Fed.

(2d) 948, the Court had before it a motion to dis-

miss a bill of complaint for an injunction to restram

the Collector of Internal Revenue for Rhode Island

from collecting a tax, alleged to be due mider an act

of Congress relating to oleomargarine. The defend-

ant relied upon R. S. Section 3224. The Court denied

the motion to dismiss and granted injunction. After

quoting the latter part of the foregoing citation from

Hill V. Wallace, the Court said:

**In this case tvhere there is )w adequate remedy
at lata, the court should liave power to grant

relief; otherwise, the citizen will be more at the

mercy of the departments of the national govern-

ment than is consistent with life in a free comi-

try." (Italics supplied.)

In AckU)i V. People's Sa.v. Ass'n., 293 Fed. 392, 394,

the District Court, N. D. Ohio, W. D., had before it a

motion to dismiss a complarnt for injmiction to re-
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strain, among others, the Collector of Internal Rev-

enue from assessing or collecting an income or capital

stock tax under the Revenue Act of 1921. The Court

denied the motion to dismiss and in doing so stated

:

*'It is easily conceivable that there are and

must be cases in which the rights and properties

of a taxpayer will be utterly destroyed, if he is

compelled to pay an alleged tax and pursue his

remedy in the department, tvherefore, when the

facts clearly shotv that the pursuit of the otdi-

nary statutory remedy tvill inevitably result in

such destmction, a court of equity may take

jurisdiction to grant relief and to furnish a)n

adequate remedy/' (Italics supplied.)

The attention of the Court is directed to the fact

that in the case above cited the plaintiff had a remedy

(to pay the tax and pursue his remedy in the depart-

ment), yet the injmiction was granted. In this case

the appellants have no remedy such as existed in the

above cited case.

See:

Peerless Woolen Mills v. Rose, 28 Fed. (2d)

661, 663.

Livingston v. Becker, 40 Fed. (2d) 673, 674, from

which there has been no appeal, is a case which is

similar in many respects to the case at bar, although

it involved acts prior to that of 1926, so that Sections

316, 308 and 319 (a) are not applicable. There the

trustee of an insolvent company paid out the debts

due to the creditors of the company before he had

any actual notice or knowlege, or even sufficient notice

to put him on his inquiry concerning back taxes due
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the United States. (A sirnilai- condition exists in this

case.) After the assets of the company had been paid

out to creditors, the Collector made demand on the

trustee for payment of the tax. On duress of the

threat to distrain against his personal property, the

trustee paid the tax and then brou.ght suit to recover

on refund. (It will be noted that in that case the

trustee was one in bankruptcy and that in this case,

if appellants occupy any position of liability, they

are ti^ustees in equity.) The Court in discussing- the

remedies open to the tiTistee or plaintiff, in part, said:

''The collector demanded this money out of the

personal pocket of plaintiff and threatened dis-

traint; under this threat plaintiff paid. // it is

not a tax agaivM plaintiff, he could Juive sued

defendant before he paid, to enjoin collection hy

distraint, when distraint was threatened, and in

such action for an injunction, the question of the

imconstitutionality of collection by distraint, in-

stead of by a plenary suit, mic:ht well have been

raised.

"I think there is nothing in section 154, tit. 26

U. S. C. (26 U. S. C. A. sec. 154, Revised Stat-

utes, sec. 3224), which forbids, or would have for-

bidden, such injunction. True it is that said sec-

tion 154 (R. S. 3224) forbids the enjoining of

either the assessment or the collection of a tax;

hut it does not leave open to the collector the

right to collect by distraint any obligation alleged

to he due to the United States, by the mere ex-

pedient of calling the claim a tax, when it is not

such. (Lipke v. Lederer, 259 U. S. 557.) " (Italics

supplied.)
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In the foregoing case, as in this, no assessment was

made against the plaintiff and the estate had been

paid out before any liability was asserted by the Com-

missioner or Collector. There is greater reason for

injmiction in this case than that in the case cited

above because a suit for refund is barred to appel-

lants herein, if they pay, while in the case cited above

no bar existed. (Section 319 (a), 1926 Act, Bindley

V. Heiner, 38 Fed. (2d) 489, 490.)

In Miller, Collector, etc. v. Standard Nut Mar-

garine Co., 49 Fed. (2d) 79, 84 (affirmed, 52 S. Ct.

260), the Circuit Court of Appeals of the Fifth Cir-

cuit had before it an appeal from the District Court

of the Southern District of Florida, which had

granted permanent injunction restraining the Collec-

tor of Internal Revenue from collecting any tax from

the appellee under the Oleomargarine Act of 1886.

The Circuit Court of Appeals affirmed the decree of

the lower Court and, in discussing the effects of

Revised Statutes, Section 3224, 26 U. S. C. A., Sec-

tion 154, said:

"In several cases in which the Supreme Court

of the United States had under consideration the

above set out statute, forbidding the maintenance

of any suit for the purpose of restraining the

assessment or collection of any tax, that court

explicitly recognized that that statute does not

prevent an injunction in a case apparently within

its terms in which some extraordinary and en-

tirely exceptional circumstances make its pro-

visions inapplicable. Hill v. Wallace, 259 U. S.

44, 62 S. Ct. 453, 66 L. Ed. 822; Bailey v. George,

259 U. S. 16, 42 S. Ct. 419, 66 L. Ed. 816 j Dodge
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V. Brady, 240 U. S. 122, 126, 36 S. Ct. 277, 60 L.

Ed. 560." * * * ''in view of that court's ex-

pressed conclusion, certainly we would not be

warra/nted in attributing to that statute the mean-

ing or effect of preventing the interference by a

court with the enforcement of an attempted exac-

tion by a tax official under the cruise of an

assessed tax, however extraordinary and excep-

tional the circumstances may be.'* (Italics sup-

plied.)

In Standard Nut Margarine Co. v. Rose, Collector,

etc., 49 Fed. (2d) 85 (affirmed, 52 S. Ct. 260), was

an appeal from the District Court for the Northern

District of Georgia, where that Court had sustained a

motion to dismiss a bill in equity for injmictive relief

on the ground that Revised Statutes, Section 3224,

prohibited such relief, the Circuit Court of Appeals,

Fifth Circuit, reversed the decree of the District

Court and the Supreme Court upheld the Circuit

Court of Appeals.

In Proctor & Gamble Distributing Co. v. Slierman,

2 Fed. (2d) 165, which involved a prohibitory stat-

ute of the State of New York similar to Section 3224,

U. S. Revised Statutes, the U. S. District Court held

that: A statutory provision under which a taxpayer,

on establishing the invalidity of a corporation tax

after pajmient, may recover it back, but without in-

terest, is not an adequate remedy sufficient to exclude

jurisdiction in equity of a suit to enjoin the collection

of the tax. Here again we find that there is a remedy,

but because it was inaedquate the Court granted in-

junction.
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The case of Long v. Rasmussen, Collector, etc., 281

Fed. 236, 238, is one of j^eculiar application to this

case. The issue involved the right of plaintiff to

injunction restraining the defendant Collector from

selling certain property owned by her under dis-

traint proceedings to collect a tax assessed against

another person. Injunction was granted and in its

decision granting decree, the U. S. District Court,

Montana, by Borquin, district judge, said

:

''Section 3224, R. S. (Comp. St. Sec. 5947),

that 'no suit for the purpose of restraining the

assessment or collection of any tax shall be main-

tained in an}^ court' applies to taxpayers only,

and who, thus deprived of one remedy, are given

another by Section 3226, R. S. (Comp. St. Sec.

5949), viz., an action to recover after taxes paid

and repayment denied by the Commissioner. Nor
are they limited to this statutory remedy, but,

after taxes paid, they may have trespass or other

action against the collector." (Citing cases.)

"The revenue laws are a code or system in

regulation of tax assessment. They relate to tax-

payers and not to nontaxpanjers. The latter are

ivithoiit their scope. No procedure is prescribed

for nontaxpayers, and no attempt is made to

annul any of their rights and remedies in due

course of law. With them Congress does not

assume to deal, and they are neither of the sub-

ject nor of the object of the revenue laws. The
instant suit is not to restrain assessment or col-

lection of taxes of Wise, but is to enjoin trespass

upon property of plaintiff, and against whom no

assessment has been made, and of whom no col-

lection is sought. Note, too, the taxes are not

assessed against the property. This presents a
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widely different case than that wherein the per-

son assessed, seeks to restrain assessment or col-

lection on the theory that he or it is exempt from
taxation, or that for any reason the tax is illegal."

(Italics supplied.)

The issues discussed in the above quotation which

parallel those of this case arc as follows: (1) Appel-

lants herein are not the taxpayer, (2) no tax or lia-

bility for a tax has been assessed against them, (3)

the assessment made against the taxpayer (Estate of

Isidore Rosenberg, deceased), //'«.s- not an assessment

against property of any kind and, particuhxrly, not

against the property described in the bill of com-

plaint, (4) Appellants have no procedure permitted

or prescribed for recovery at law^, (5) This suit is

not to restrain the assessment or collection of taxes

of said estate of Isidore Rosenberg, deceased, but is

to enjoin damage to and trespass upon the property

of appellants, (6) No warrant of distraint or notice

of lien has ever been issued against appellants, yet

appellee intends to possess and sell their pi'operty.

While there are now provisions of law relating to

transferees, which did not exist when the issue con-

sidered in Long v. Rassmtissen arose, nevertheless the

principles of the case are applicable—because no

assessment was ever levied against the transferees.

The case of Long v. Rassmussen (supra) was cited

with approval in Trinicia Real Estate Co. v. Clarke,

Collector, etc., 34 Fed. (2d) 325, 328, which was not

appealed by the government. In that case the Court

had before it a bill to enjoin sale of property

under distraint proceedings. There Section 604 of
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the Revenue Act of 1928 was involved. That section

contains prohibitions similar to those in Section 3224,

Revised Statutes, excepting- that it applies only to

determined transferees of a taxfjayer and the assess-

ment and collection of the amount of the liability of

a transferee, at law or in equity. In the above men-

tioned case assessment was made against two of the

four plaintiffs as alleged transferees under Section

280 of the Revenue Act of 1926. Distraint warrant

was issued, and sale of property advertised there-

under, against the plaintiff as a transferee. The

Court denied the defendant's motion to dismiss the

bill and granted injunction pendente lite, citing wdth

approval the doctrine announced in Long v. Rass-

mussen (supra), among other things, saying:

'^The collector cannot with the sanction of law

sell property under distraint proceedings for the

purpose of collecting, or attempting to collect, an
amount apparently never assessed as a tax." (In

this case an amount never assessed as a trans-

feree's liability) "and seek protection under the

limitations provided against interfering with an

officer in the collection of a tax."*******
''It does not require many facts, under the cir-

cumstances of this case, to convince the court that

this property, if sold at public sale, would be sold

at a sacrifice." * * * "If the complainants' con-

tention that the tax is illegal and erroneous is

connect, it seems evident that, */ sold at a sacri-

fice, there ivould he irrejyarahle injury to com-

plainants, or some of them, to the amount of the

sacrifice. Their remedy at law would only cover

the sales price and interest." (Italics supplied.)
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The foregoing' quolulJoii is aiiplicable to tlie instant

case, because: (1) no assessment of liability under

Section 316 of the Revenu(i Act of 1926 (the estate

tax parallel of Section 280 of the same Act) has been

made against appellants, or any of them; (2) there

has been no determination of liability, at law or in

equity, against appellants, or any of them, un-

der Section 316 of the 1926 Act; (3) the sale of the

property proposed would produce irrepai'able injury

to appellants, due to the fact that they do not own

complete title to the property proposed to be sold (Tr.

9, par. XV) and that at the present time, as this Court

may take judicial notice of the present financial de-

pression and lack of market, there is certain loss to be

sustained if the property in question is sold: (4) the

sale would produce the termination and liquidation

of the partnership which now owns and operates the

property.

While there are many cases which deny injunction

under Section 3224, Revised Statutes, nevertheless

each of said cases discloses a situ<itio)i under which

the plaintiffs had a plain and adequate remedy at law.

Those cases are not applicable to the present case for

the following reasons:

1. They do not consider Sections 308(a) and

316(a) of the Revenue Act of 1926;

2. Appellants are prevented from paying the

tax assessed against decedent's estate and obtain-

ing refmid thereof (by claim or suit) because Sec-

tion 319(a) of the Revenue Act of 1926 provides

that ''if the executor" * * * "files a petition
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with the Board of Tax Appeals'* * * * ''^tio

refund in respect of the tax shall he allowed or

"made and no suit for the recovery of any part of

such tax shall he institiUed in any court/' * * *

(Italics supplied.) Any payment which appel-

lants might now make would be a gratuitous pay-

ment of the alleged tax, and not of a transferee's

liability, and so be beyond recovery. Also the

prohibition of the section is all inclusive and does

not confine its restrictions to the executor alone.

(See O'Cedar Corp. v. Remecke and Ohio Loco-

inotive Crane Co. v. Nauts, supra IV-4, also

Peerless Woolen Mills v. Rose, 28 Fed. (2d) 661,

663.)

3. The Commissioner evades the requirements

of Sections 316(a), 318(a) and 308(a) of the

Revenue Act of 1926 to determine that appellants

are liable, ''at law or in equity," for the de-

ficiency which he seeks to recover. He thus de-

prives appellants of their right of appeal to the

Board of Tax Appeals to have their liability ad-

judicated and, also, of a recognized status as

transferees under which they might pay the tax

and sue for refmid. Appellee is proceeding to

distrain though specifically prohibited by Section

308(a) of the 1926 Act from so doing.

4. The statutory provisions and the evasion

thereof by appellee have left appelhints in the

position where they are deprived of all special

statutory relief and also of a plain, speedy and

adequate remedy at law.
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Appellants are at the mere// of a depai'tment of the

national government, as described in Hicjgina Mfg.

Co. V. Page and Miller v. Standard Nut Margarine Co.

(supra), and nothinc^ they can now do will afford

them adequate relief at law. Surely this situation is

extraordinary and exceptional, and, it may be said,

unconscionable.

In this regard a quotation from Lafai/ette Worsted

Co. V. Page, 6 Fed. (2d) 399, 400, where the Collector

had attemy^ted to proceed by distraint to collect a

tax in disregard of the taxpayer's right to a hearing

before the Board of Tax Appeals and the Court

granted injunction, is directly in point:

'*It can hardly be that the Commissioner is the

sole and tinal judge of his own jurisdiction as be-

tween himself and an independent supervisory

tribunal established by statute, nor that he is at

liberty to disregard explicit pi^ovisiofis of law cur-

tailing his power.'' (Italics supplied.)

Under the facts befoi'e the Court in this case there

is no question but that the Commissioner is attempt-

ing ^'to disregard explicit jyrovisions of law curtailing

his 'power/' viz. : Sections 316 and 308 of the Revenue

Act of 1926, which grant a I'ight to the appellants.

The regulations promulgated by the Treasury De-

partment have laid down rules for the guidance of the

Commissioner and the public, which are supposedly

binding on the Commissioner and the appellee. Article

105 of Regulations 70, Subsection (4), relating to

claims against transferred assets applies to Sections

316 and 308 and in its material part states

:
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*'Tlie amount for which a trmisferee of the

property of a decedent is liable, at law or in

equity * * * in respect of any estate tax imposed

by Title III of the Revenue Act of 1926, or hy

prior acts, whether shown on the return of the

executor or determined as a deficiency in the tax,

shall be assessed against such transferee * * *

and collected and paid in the same mamier and

subject to the same provisions and limitations as

in the case of a deficiency imposed by Title III

of the Revenue Act of 1926, * * *. The pro-

visions relating to the payment of the tax and
interest, the authorization of distraint and pro-

ceedings in court for collection, the 'prohibition of

claims for abatement and claims and suits for

refund, the filing of a petition tvith the Board of

Tax Appeals, and the filing of a petition for re-

view of the Board's decision, are included in

various sections and articles relating to de-

ficiencies in tax imposed by Title III." (Italics

supplied.)

It will thus be seen that the Treasury Department

has interpreted the Estate Tax Provisions of the

Revenue Act of 1926 in a manner applicable to our

contentions as follows

:

1. The transferee provisions of the 1926 Act

apply to all prior acts;

2. A transferee liability shall be assessed

against the transferee in the same manner as a

deficiency imposed by Section 308. (Here the

Commissioner has violated the law and regula-

tions because he has failed to determine any lia-

bility as required by Section 316 and he has sent



53

no notice of liability to the alleged transferees as

required hy Section 308, both of which sections

are a part of Title III of the Revenue Act of

1926) ;

3. The regulation admits the provisions re-

lating to distraint, which are prohibited by Sec-

tion 308. (Yet the Commissioner is here attempt-

ing to enforce the prohibited distraint.)

4. The prohibition of suit for refund is ad-

mitted. (Although the appellee asserts that

plaintiffs have a plain remedy at law.)

5. Recognition of the right to petition the

Board of Tax Appeals for detennination of the

transferee liability is admitted. (Yet, on our re-

quest the Commissioner has refused to issue the

notice which would entitle the appellants to file

petition with the Board.)

6. All limitations to be found in Title III and

relating to a deficiency (which would include Sec-

tion 308) are admitted and by this admission th-e

Treasury Department confesses the right of ap-

pellants to injunction to restrain assessment, col-

lection, or distraint until aftei* a liability is de-

termined and notice thereof sent to the appellants.

It is a poor commentary on our tax collectmg

system when we tind an administrative officer thereof

not only violating the law but tlu> regulations of his

own department.
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VI. THE UNUSUAL AND EXCEPTIONAL CONDITIONS
WHICH ENTITLE APPELLANTS TO INJUNCTION, IF

THE COURT GIVES ANY CONSIDERATION TO R. S.

SECTION 3224.

Appellants assert their rights to injunction in this

proceeding under Section 308(a) of the Revenue Act

of 1926, which distinctly permits such relief regard-

less of Section 3224 R. S. for the reasons stated above,

which may be siunmarized as follows

:

1. The Commissioner of Internal Revenue has

refused to comply with the statute (Section 316,

Revenue Act of 1926) which requires him to treat

transferee liabilities in the same manner as in

the case of a deficiency in estate tax. (Tr. 15, 16;

par. XXIV.)

2. The Commissioner has refused to send no-

tice of any transferee liability to appellants for

estate tax as required by Section 308, Revenue

Act of 1926, or commence action in Court and

give them opportunity to defend themselves

against the burden sought to be imposed, which

defense can be had in no other way under exist-

ing laws. (Tr. 19, 20, 21; pars. XXIX, XXX.)

3. Appellants are absolutely entitled to in-

jmiction under the provisions of 316 (a) and

308 (a) of the Revenue Act of 1926.

4. Appellants cannot pay the asserted tax

found against the administrator and file claim and

sue for refund of such amount, nor have an ade-

quate remedy at law after so doing, because of

the prohibition found in Section 319(a), Revenue

Act of 1926 (Tr. 11, par. XVII), and because
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they ar(^ without right of recovery if they make

a voluntary payment of the amount demanded.

5. The asserted lien against the property of

appellants is void.

6. The pending distraint proceedings are il-

legal and void and appellee has no authority

thereunder to sell or otherwise dispose of or

encumber the property of appellants thereunder.

7. Appellants are not taxpayers in this case

and have not been determined to be or proceeded

against as transferees.

8. Appellants will be deprived of their prop-

erty and suffer irreparable injury and loss un-

less injunction is granted.

9. No assessment has been made against ap-

pellants for any purpose and no notice or de-

mand for payment of a tax or a tax liability has

been served on them by appellee.

10. No action at law or suit in equity has

been brought against appellants to establish their

liability at law or in equity or to give them any

right of defense.

11. Appellee seeks to proceed against appel-

lants in an unlaw^ful and luiauthorized mamier,

without authority at law and in violation of statu-

toiy provisions.

12. Appellee is seeking to sell by distraint

thirty forty-eighths of the property described

in the notice to appellants of his intention to

sell imder distraint, when as a matter of fact
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each of the appellants received from the estate

of Isidore Rosenberg but one-sixteenth, or a total

of three-sixteenths (or nine forty-eighths) of the

property so described. (Tr. 6, par. IX; Tr. 22,

23, par. XXXI.) He thus proposes to sell prop-

erty which was never liable for any lien against

the estate of Isidore Rosenberg, and thus commit

an act in utter violation of the tax statute and

Amendment V of the United States Constitution.

13. The injunction sought in this proceeding

is to prevent appellee from the performance of

an illegal act which is beyond the authority

granted to him by any revenue statute, or recog-

nized practice, or rule of law.

14. Appellants are specifically granted a right

to injunction by Section 308 of the Revenue Act

of 1926 which may not be ignored by this Court

or evaded by appellee.

15. Appellants are without a plain, complete,

or adequate remedy at law under the facts shown

ill the complaint, which pleaded facts are con-

ceded to be true under appellee's motion to dis-

miss.

16. The circumstances disclosed by the bill of

complaint herein are so extraordinary and excep-

tional (as well as illegal) that, despite the pro-

visions of Section 3224, Revised Statutes, appel-

lants are entitled to injunctive relief. (See Title

IV-5, supra.)
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Vn. SUMMARY OF PROCEDURE TO BE FOLLOWED BY
THE COMMISSIONER OF INTERNAL REVENUE AND
THE APPELLEE BEFORE APPELLANTS' PROPERTY
MAY BE LIENED OR SOLD UNDER DISTRAINT.

In order that the Court may readily appreciate our

argument, we present the following schedule to show

the procedure that should have been followed on the

determination of a deficiency against the administra-

tor, the discovery of no assets in the estate and the

attempt to recover against the distributees and that

which was followed. The omission to comply with the

statutory procedure herein set forth shows the lack

of power of appellee to sell the property of appel-

lants on distraint warrant under present conditions

and the necessity for injunctive relief.

Acts Required by Law to be

Performed by Commissioner

or Appellee

Provisions

under 1926 Act
or Revised

Statutes

Acts Performed

and
Acts Not Performed

1. Determination of deficiency

in tax against estate

2. Mailing of deficiency letter

to executor or adminis-

trator

3. Filing of petition with

Board of Tax Appeals by

the administrator, decision

in favor of Commissioner

and. awaiting finality of

decision

4. Assessment of tax against

administrator

5. Assessment list forwarded

by Commissioner to appel-

lee

Sec. 308(a)

Sec. 308(a)

Deficiency determined

Letter mailed

All complied with

Sec. 308(a)

Sec. 1005

Sec. 308(b) Assessment made

R. S. See. 3182 List forwarded
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Acts Required by Law to be

Performed by Commissioner

or Appellee

Provisions

under 1926 Act

or Revised

Statutes

Acts Performed

and

Acts Not Performed

6. Notice and demand made

by appellee on adminis-

trator

7. Report by appellee to Com-

missioner that estate is

without assets from which

to collect taxes

8. Determination of liability

for estate taxes against the

appellants as transferees

9. Mailing of notice of trans-

ferees liability to appel-

lants after determination

of liability

.0. Opportunity afforded ap-

pellants to appeal to Board

of Tax Appeals or pay lia-

bility and sue for refund

1. Liability determined by

Board of Tax Appeals

when it becomes final shall

be assessed and collected

.2. Lien arises when assess-

ment list is received by

Collector

^3, Notice and demand for

payment to be made by

Collector within ten days

after receiving assessment

list

L4, Distraint may be resorted

to by Collector ten days

after notice and demand is

given

R. S. Sec. 3184 Notice and demand given

Report probably made

Sec. 316(a) No determination made

No notice of liability

Sec. 308(a) mailed

No such opportunity af-

forded because notice of de-

Sec. 308(a) ficiency was never mailed

No liability determined by

the Board and no assess-

Sec. 308(g) ment made against appel-

Sec. 308(b) lants

No assessment list against

R. S. 3182 appellants received by Col-

R. S. 3186 lector

No notice or demand given

R. S. 3184 appellants

R. S. 3187 No distraint warrant ever

R. S. 3188 issued against appellants
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Vm. CONCLUSION.

We regret the length of this brief, but without

guidance of a decision by the Court below to define

specific issues for argument, we are forced to meet

appellee's arguments in the Court below and to show

the illegality of his threatened proceedings, and the

fallacy of his contentions m toto.

Without doubt, appellants are entitled to injunc-

tion in this proceeding (1) because the statute (Sec-

tions 316 and 308 of the Revenue Act of 1926) grants

that right, (2) because appellants are without remedy

at law and (3) because the arbitrary and illegal ac-

tions which the appellee is directed to perform against

appellants and the results thereof are extraordinary

and exceptional to such a degree that Section 3224

R. S. constitutes no bar to injunction.

We respectfully ask that the judginent be reversed

with directions to the Court below to enter judgment

and injunction in accordance with the prayer found

in the Bill for Injunction herein.

Dated, San Francisco,

December 14, 1932.

Respectfully submitted,

Adolphus E. Graupner,

Attorney for AppeUants.

(Appendix Follows.)
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Appendix

(Quoting applicable portions of tax and revenue statutes cited

in brief.)

Remunue Act of 1921.

Sec. 2:

''That when used in this Act—" * * * (9) ''Th^.

term 'taxpayer' includes any person, trust or

estate subject to a tax imposed by this Act;"

Sec. 406:

"That the tax shall he due and payable one

year after the decedent^s death; but in any case

where the Commissioner finds that payment of

the tax within such period would impose midue
hardship upon the estate, he may grant an exten-

sion or extensions of time for payment not to

exceed three years from the due date." * * *

Sec. 407:

^'That where the amoiint of tax shown upon a

return made in good faith 1ms been fully paid,

or time for payment has been extended, as pro-

vided in section 406, beyond one year and six

months after the decedent's death, and an addi-

tio'nal amount of tax is, after the expiration of

such period of one year and six months, found

to be due, the)) such additional amount shall be

paid upon notice and demand, by the collector,

and if it remains unpaid for one month after

such notice and demand there shall be added as

part of the tax interest on such additional amount

at the rate of 10 per centum per annmn from the

expiration of such period until paid, and such
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additional tax and interest shall, imtil paid, be
and remain a lien upon the entire gross estate."
* * *

Sec. 408:

^'TJiat if the tax herein imposed is not paid on
or hefore the due date thereof the collector shall,

upon instruction from the Commissioner, proceed

to collect the tax under the provisions of general

law, or commence appropriate proceedings in any
court of the United States, in the name of the

United States, to subject the property of the de-

cedent to be sold under the judgment or decree

of the court. From the proceeds of such sale the

amount of the tax, together with the costs and
expenses of every description to be allowed by
the court, shall be first paid, and the balance shall

be deposited according to the order of the court,

to be paid under its direction to the person en-

titled thereto."

Sec. 409:

''That unless the tax is sooner paid in full, it

shall be a lien for ten years upon the gross estate

of the decedent, except that such part of the gross

estate as is used for the pa\nnent of charges

against the estate and expenses of its administra-

tion, allowed by any court having jurisdiction

thereof, shall be divested of such lien." * * *

Revenue Act of 1924.

Sec. 1100 (a) :

''The following parts of the Revenue Act of

1921 are repealed, to take effect (except as other-

wise provided in this Act) upon the enactment
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of this Act, subject to tlic limitations provided in

subdivisions (b) and (c):" * * *

''Title IV (called 'Estate Tax') ;"

Revenue Act of 1926.

Sec. 2 (a)

:

"When used in this Act—" * * * (9) "The

term 'taxpayer' means any person subject to a tax

imposed by this Act."

Sec. 308 (a) :

"If the Commissioner determines that there is

a deficiency in respect of the tax imposed by this

title, the Commissioner is authorized to send

notice of such deficiency to the executor by

registered mail. Within 60 days after such notice

is mailed (not counting Sunday as the sixtieth

day), the executor may file a petition with the

Board of Tax Appeals for a redetermination of

the deficiency. Except as otherwise pro^dded in

subdivision (d) or (f ) of this section or in section

312 or 1001, no assessment of a defidency in re-

spect of the tax imposed by this title and no dis-

train f or proceedinc/ in court for its collection

sliall he made, hegim, or pt^osecuted until such

notice has been mailed to the executor, nor imtil

the expiration of such GO-day period, nor, if a

petition has been filed with the Board, mitil the

decision of the Board has become final. Xotwith-

standiufj the provisions of section 3224 of Revised

Statutes the making of such assessment or the

heginning of such proceeding or distraint during

the time such prohihitiou is in force may be en-

joined by a proceeding in the proper court."
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Sec. 314 (a)

:

*'If the tax herein imposed is not paid on or

before the due date thereof the collector shall,

upon instruction from the Commissioner, proceed
to collect the tax under the provisions of general

law, or commence appropriate proceedings in any
court of the United States having jurisdiction,

in the name of the United States, to subject the

property of the decedent to be sold luider the

judgment or decree of the court. From the pro-

ceeds of such sale the amount of the tax, together

with the costs and expenses of every description

to be allowed by the court, shall be first paid, and
the balance shall be deposited according to the

order of the court, to be paid under its direction

to the person entitled thereto. This subdivision

in so far as it applies to the collection of a de-

ficiency shall he siibject to the provisions of sec-

tion 308.'*

Sec. 315 (a) :

''Unless the tax is sooner paid in full, it shall

be a lien for ten years upon the gross estate of

the decedent, except that such part of the gross

estate as is used for the payment of charges

against the estate and expenses of its administra-

tion, allowed by any court having jurisdiction

thereof, shall be divested of such lien.
n * * »

Sec. 316 (a)

:

''The amounts of the foUowmg liabilities shall,

except as hereinafter in this section provided, be

assessed, collected, and paid in the same manner

and subject to the same provisions and limita-
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posed by this title (inchiding the provisions in

case of* delinquency in })aym('nt after notice and
demand, the provisions autliorizin^ distraint and
proceedings in court for collection, and the pro-

visions prohibiting claims and suits for refunds) :

(1) The liability, at law or in equity, of a

transferee of property of a decedent or donor,

in respect of the tax (including interest, addi-

tional amounts and additions to the tax provided

by law) imposed by this title or by any prior

estate tax Act or by any gift tax Act." * * *

Sec. 316 (e)

:

'*As used in this section, the term 'transferee'

includes heir, legatee, devisee, and distributee."

Sec. 318 (a)

:

*'If after the enactment of this Act the Com-
missioner determines that any assessment should

be made in respect of any estate or gift tax im-

posed by the Revenue Act of 1917, the Revenue
Act of 1918, the Revenue Act of 1921," * * *

''the Commissioner is authorized to send by
registered mail to the person liable for such tax

notice of the amount proposed to be assessed,

w^hich notice shall, for the purposes of this Act,

be considered a notice under subdivision (a) of

section 308 of this Act. In the case of any such

determination the amomit which should be as-

sessed" * * * ''shall be computed as if this Act

had not been enacted, but the amoimt so com-

puted filial] he nfisrs<serl, collecffd, and paid in the

same manner and subject to the same provisions
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and limitations" * * * ^^a-s in the case of a de-

ficiency in the tax imposed by this title,'
yj * * *

Sec. 319 (a) :

''If the Commissioner has mailed to the execu-

tor a notice of deficiency mider subdivision (a)

of section 308 and if the executor after the en-

actment of this Act files a petition with the Board
of Tax Appeals within the time prescribed in

such subdivision, no refund in respect of the

tax shall be allowed or made and no suit for the

recovery of any part of such tax shall be in-

stituted in any court—

'

jj * * *

Sec. 1200 (a)

:

'The follow^ing parts of the Revenue Act of

1924 are repealed, to take effect" * * * "upon the

enactment of this Act, subject to the limitations

provided in subdivision (b):" * * *,

"Part I of Title III" * * *. Relating to Es-

tate Taxes.

United States Revised Statutes.

Sec. 3184:

'^Notice and demand. Where it is not other-

wise provided, the collector shall in person or by
deputy, within ten days after receiving any list

of taxes from the Commissioner of Internal

Revenue, give notice to each person liable to pay
any taxes stated therein, to be left at his dwelling

or usual place of business, or to be sent by mail,

stating the amount of such taxes and demanding
payment thereof. If such person does not pay
the taxes, within ten days after the service or

the sending by mail of such notice, it shall be the
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duty of the collector or bis deputy to collect the

said taxes with a penalty of 5 per centum addi-

tional upon the amount of taxes, and interest at

the rate of 1 per centum a month."

Sec. 3186:

''Lien, for taxes, (a) If any person liable to

pay any tax neglects or refuses to pay the same
after demand, the amoimt (includins^ any in-

terest, penalty, additional amount, or addition to

such tax, toe^ether with any costs that may accrue

in addition thereto) shall be a lien in favor of

the United States upon all property and rights

to property, whether real or personal, belonging

to such person. Unless another date is specifically

fixed by law, the lien- shall arise at the time the

assessment list was received by the collector and
shall continue mitil the liability for such amoimt
is satisfied or becomes unenforceable by reason

of lapse of time." * * *

Sec. 3213:

''Suits for fines, penalties, and forfeitures, and
ta^es. It shall be the duty of the collectoi*s, in

their respective districts, subject to the provisions

of this title, to prosecTite for the recovery of any

sums which may be forfeited by law. All suits

for fines, penalties, and forfeitures, where not

other\\nse provided for, shall be brought in the

name of the United States, in any proper form

of action, or by any ap])ropriate form of proceed-

ing, qui tam or otherwise, before any district

QO\\v\ of the United States, for the district within

which said fine, penalty, or forfeiture may have

been incurred, or before any other couii: of com-

petent jurisdiction; and taxes may be sued for



VIU

and recovered in the name of the United States,

in any proper form of action, before any district

court of the United States for the district within

which the liability to such tax is incurred, or

where the party from whom such tax is due

resides at the time of the commencement of the

said action. (R. S. Sec. 3213; Mar. 3, 1911, c.

231, Sec. 289, 36 Stat. 1167.)"

Sec. 3224:

*^Restraining assessments or collection of taxes.

No suit for the purpose of restraining the assess-

ment or collection of any tax shall be maintained

in any court."

Sections of United States Code Annotated, Yol. 26.

Sec. 104—See Section 3184 U. S. Revised Statutes

(supra).

Sec. 115—See Section 3186 U. S. Revised Statutes

(supra).

Sec. 142—See Section 3213 U. S. Revised Statutes

(supra).

Sec. 154—See Section 3224 U. S. Revised Statutes

(supra).
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IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Edgar D. Rosenbercj, Helen Rosenberg
Kahn and Claude N. Rosenberg,

Appellants,

vs.

John P. McLaughlin, Collector of

Internal Revenue,

Appellee.

BRIEF FOR APPELLEE.

This is an appeal from a judgment of dismissal

rendered by the United States District Court for the

Northern District of California. A bill for injunction

was filed by the appellants, Edgar D. Rosenberg,

Helen Rosenberg Kahn and Claude N. Rosenberg

against John P. McLaughlin, Collector of Internal

Revenue, for the First District of California, to re-

strain collection of the unpaid portion of a deficiency

in an estate tax which had been determined by the

Board of Tax Appeals against the Administrator of

the Estate of Isadore Rosenberg, amounting to



$4787.60, together with interest. The appellee moved the

court for an order dismissing the complaint for want

of equity. The complaint and the motion were sub-

mitted on briefs. On May 25, 1932, the District Court

granted defendant 's motion to dismiss.

STATEMENT OF THE CASE.

The decedent, Isadore Rosenberg, a resident of Cali-

fornia, died testate on May 23, 1923, leaving surviving

him as beneficiaries of his estate his widow, Natalie

Rosenberg, and three children, the appellants above-

named. Under the will his estate passed one-half to

the widow, and one-sixth to each of the children. The

widow was appointed executrix of the estate. On De-

cember 31, 1923, she filed an estate tax return and paid

the tax shown to be due on the return, namely, $7791.04.

On March 24, 1924 she filed a claim for refund of estate

taxes amounting to $5181.90 on the ground that the

estate taxes in such amount had been erroneously col-

lected. The estate of Isadore Rosenberg was distribu-

ted pursuant to the provisions of the will on July 10,

1924. The widow died on Fe])ruary 7, 1925. Under

her will her estate passed in equal shares to the appel-

lants to whom distribution was made in due course.

Edgar D. Rosenberg, one of the appellants herein,

was appointed administrator of the estate of his father,

Isadore Rosenberg, on April 6, 1925. This was for the

purpose of collecting a refund of estate taxes in his

father's estate, if such would be allowed by the Com-



iriissioiier. In fact, on April 22, 1925, the Commis-

sioner p^avo notice that a refnnd wonld he paid on the

j^roiind tliat the return of the gros.s estate of Isadore

K()s(»nl)erg liad inehided the widow's interest in the

('oiiiiiiunity property. On June 25, 1925, there was paid

to him, as sucli administrator a refund of $4787.60,

Under the terms of Isadore Rosenberg's will, the

widow would have been entitled to one-half of this

refund and the three children the remaining half,

share and share alike. Under the mother's will the

three children inherited share and share alike. As a

result of the two wills the refund would, in fact, come

to the appellants in equal vshares.

On September 25, 1926, the Commissioner redeter-

mined the tax due from the estate of Isadore Rosen-

berg and gave notice to Edgar I). Rovsenberg of a de-

ticiency estate tax amounting to $7839.07. Of this pro-

posed deficiency, the sum of $4787.60 was on account

of the refund which was alleged to have been paid

erroneously, and the remainder $3051.47 was a de-

ficiency arising out of other reasons. (Complaint par.

16, Rec. p. 10.) Following the notice of deficiency, the

administrator, Kdgar L). Rosenberg, appealed to the

Board of Tax Appeals. The appeal was heard and

on Decemlier 28, 1928, the Board entered a final deci-

sion in favor of the Commissioner for the amount of

the proposed deficiency tax amounting to $7839.07.

The decision of the Board of Tax Appeals is reported

in

Appeal of Bosenbcrg, 14 Bd. of Tax Appeals,

1340.



The deficiency so determined was assessed against

Edgar I). Rosenberg, Administrator with the will an-

nexed, of the Estate of Isadore Rosenberg, on July 27,

1929. He paid $3051.47, this amount representing the

additional tax, leaving unpaid the balance of $4787.60,

which represented the amount held by the Board to

have been erroneously refunded by the Commissioner.

Upon the administrator's failure to pay the balance

after notice and demand for payment, a warrant for

distraint was issued and levy made upon certain real

property located on Powell Street. Isadore Rosen-

berg, at the time of his death, owned a 3/8th interest

in this property, which we will refer to as the "Powell

Street property", described by metes and bounds in

Paragraph IX of the complaint. (Rec. p. 5.) This

3/8ths interest was distributed, along with other prop-

erty in Isadore Rosenberg's estate, on July 10, 1924,

3/16ths going to the widow, and 1/1 6th to each of the

children. Following the death of the widow, Natalie

Rosenberg, her 3/16th interest in this realty was dis-

tributed, 1/1 6th to each of the children. This was on

July 27, 1925. Shortly prior to the distribution to

them of their mother's interest, the three Rosenberg

children, appellants herein, had purchased the out-

standing undivided one-half interest of the Powell

Street property which belonged to one Joseph Cahen,

and on the same day sold a one-fourth undivided in-

terest to one Langendorff. Thus, according to tlie alle-

gations in the complaint, at the time the bill for in-

junction was filed, the appellants each owned a 1/1 6th



interest in ilic Powell Street property as heirs of their

father and a l/Kitli interest in the same property

which came to theni as heirs of their niothei-, ))ut which

came to her from the Estate of Isadore Rosenherg as

his widow, the three together owning the amount orig-

inally owned hy Isadore Rosenherg at the time of liis

death on May 31, 1923. In addition, they owned a

one-fonrth interest which represented the pui'chase

from Joseph ( -ahen.

The Collector proposed to sell an interest in the

Powell Street property on the theory that it was sub-

ject to a lien for estate taxes and tluis to collect the

unpaid balance of the deficiency in the estate taxes

determined ])y the Board of Tax Appeals, amounting

to $4787.60.

The question is, therefore, whether an injunction

lay to restrain him from so i)roceeding.

In determining this question, it is necessary to con-

sider wdiat are the remedies which the government has

in the collection of taxes generally. A general sur-

vey indicates that in times past the govermnent has

had two remedies: (1) where the original taxpayer

has given away or distributed his property without

payment of a tax due, or, in the case of a decedent,

where property has been distributed to his heirs, then

the government may proceed against the distributees

in a proceeding in equity on the theory that the prop-

erty constituted a trust fund for the creditors, of

whom the government is one; and collection may be



made from the distril)utees, but only to the extent of

the property in their hands. (2) By a claim of lien

upon the property itself. Prior to the Revenue Act

of 1926, a court proceeding was necessary to impose

upon a transferee of assets the lia])ility for taxes owed

by the original taxpayer or by the estate of decedent.

The old equitable remedy afforded by the creditors'

bill enabled the government to collect taxes up to the

extent of assets transferred to the individual defend-

ant. However, the Revenue Act of 1926 enabled the

Commissioner to assess taxes against a transferee.

Section 280 of that Act provided for assessment of

income taxes against the transferee of property of a

taxpayer, and Section 316 (a) gave the same remedy

as against the transferee of property of a decedent

or a donor in respect to the tax imposed by the estate

tax act or by any gift tax act.

As a consequence of the changes made in the 1926

Act, we contend that three remedies were available for

the collection of the unpaid tax. First, by proceeding

in equity against the distributees of the estate under

the "trust fund" theory; second, by a lien upon the

property of the original decedent, and third, by trans-

feree proceedings brought by the Commissioner

against the transferee of the estate. In the present

case the second remedy was pursued.

The appellants herein take the position that Sec-

tion 316 (a) made it mandatory upon the Commis-

sioner to proceed against the transferees of a dece-

dent's property, and that in the present case after



flic (Ictci-iniiiatioii of a dcfir'ienoy against tho admin-

istrator and the discovery of no assets in the estate,

})roceedJngs had to he hronpjht under Section 316 (a)

ap:ainst the appellants as transferees. In other words,

appellants contend that the transferee proceedings

provided in Section 316 (a) of the Revenue Act of

1926 were exclusive in order to impose upon these

appellants a liability for the estate taxes in question;

and, secondly, that there was no lien against the prop-

erty which was originally in their father's estate.

AVe shall discuss tirst, the exclusiveness of the rem-

edy provided by Section 316 of the Revenue Act of

1926, and, secondly, the question whether there was a

lien upon the Powell Street property for the estate

taxes; third, whether the deficiency in question was a

deficienc}^ "in tax," secured by lien.

THE STATUTES INVOLVED.

Section 10.') of the Revenue Act of 1921:

"That unless the tax is sooner paid in full, it

shall be a lien for ten years upon the gross estate

of the decedent, except that such part of the gross

estate as is used for the payment of charges against

the estate and expenses of its administration, al-

lowed by any court having jurisdiction thereof,

shall be divested of such lien. * * *"

Section :ur, of ttie Revenue Actfi of 1924 and 1926:

"Unless the tax is sooner paid in full, it shall

be a lien for ten years upon the gross estate of the
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decedent, except that such part of the gross estate

as is used for the payment of charges against the

estate and expenses of its administration, allowed

by any court having jurisdiction thereof, shall be

divested of such lien. * * *"

Section 402 of the Revenue Act of 1921:

"That the value of the gross estate of the dece-

dent shall be determined by including the value

at the time of his death of all property, real or

personal, tangible or intangible, wherever situ-

ated

—

" (a) To the extent of the interest therein of the

decedent at the time of his death which after his

death is subject to the payment of the charges

against his estate and the expenses of its admin-

istration and is subject to distribution as part of

his estate;

"(b) To the extent of any interest therein of

the surviving spouse, existing at the time of the

decedent's death as dower; curtesy, or by virtue

of a statute creating an estate in lieu of dower or

curtesy ;***".

Section 613 of the Revenue Act of 1928:

"(a) Section 3186 of the Revised Statutes, as

amended, is amended to read as follows:

" 'Sec. 3186. (a) If any person liable to pay
any tax neglects or refuses to pay the same after

demand, the amount (including any interest,

penalty, additional amount, or addition to such

tax, together with any costs that may accrue in

addition thereto) shall be a lien in favor of the



United States ii])oii all property and ri^^hts to

property, whether real or i)ersonal, belonging

to such person. Unless another date is specifi-

cally fixed by law, the lien shall arise at the time

the assessment list was received by the collector

and shall continue until the liability for such

amount is satisfied or becomes unenforceal)le by

reason of lapse of time.

"(b) Such lien shall not be valid as against

any mortgagee, purchaser, or judgment creditor

until notice thereof has been filed by the col-

lector.'
"

Section 3187 of the Revised Statutes as amended:

"If any person liable to pay any taxes neglects

or refuses to pay the same within ten days after

notice and demand, it shall be lawful for the col-

lector or his deputy to collect the said taxes, with

five per centum additional thereto, and interest

as aforesaid, by distraint and sale, in the manner

hereafter provided, of the goods, chattels, or

effects, including stocks, securities, bank accounts

and evidences of debt, of the person delinquent as

aforesaid: * * *".

Section 3188 of the Revised Statutes:

"In such case of neglect or refusal, the collector

may levy, or by warrant may authorize a deputy

collector to levy, upon all property and rights to

property, except such as are exempt by the pre-

ceding section, belonging to such person, or on

which the said lien exists, for the pa^^nent of the

sum due as aforesaid, with interest and penalty

for non-payment, and also of such further smn
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as shall be sufficient for the fees, costs, and ex-

penses of such levy."

Section 3224 of the Revised Statutes:

"No suit for the purpose of restraining the as-

sessment or collection of any tax shall be main-

tained in any court."

Section 316 (a) (Revenue Act of 1!)26):

"The amounts of the following liabilities shall,

except as hereinafter in this section provided, be

assessed, collected, and paid in the same manner
and subject to the same provisions and limitations

as in the case of a deficiency in a tax imposed by
this title (including the provisions in case of

delinquency in payment after notice and demand,

the provisions authorizing distraint and proceed-

ings in court for collection, and the provisions pro-

hibiting claims and suits for refunds) :

(1) The liability, at law or in equity, of a trans-

feree of property of a decedent or donor, in respect

of the tax (including interest, additional amounts

and additions to the tax provided by law) im-

posed by this title or by any prior estate tax Act

or by any gift tax Act. * * * "

Section 308 (a) (Revenue Act of 1926)

:

"If the Commissioner determines that there is

a deficiency in respect of the tax imposed by this

title, the Commissioner is authorized to send notice

of such deficiency to the executor l)y registered

mail. Within 60 days after such notice is mailed

(not counting Sunday as the sixtieth day), the

executor may file a petition with the Board of Tax
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Appeals for a redetcriin'iiatioii of the deficiency.

Except as otherwise provided in sul)divisioii (d)

or (f) of this section or in section 312 or 1001, no

assessment of a deficiency in respect of the tax

imposed by this title and no distraint or proceed-

ing: ill conrt for its collection shall be made, ])egnn,

or prosecnted nntil snch notice has been mailed to

the execntor, nor nntil the exi)iration of snch 60-

day period, nor, if a petition has been filed with the

Board, nntil the decision of the Board has become
final. Notwithstanding: the provisions of section

3224 of Revised Statntes the making of snch assess-

ment or the ])eginning of snch proceeding or dis-

traint during the time such prohibition is in force

may be enjoined ])y a proceeding in the proper
court."

ARGUMENT.

I.

THE REVENUE ACT OF 1926 PROVIDED A NEW REMEDY IN

ALLOWING PROCEEDINGS FOR THE ASSESSMENT OF

TAXES TO BE BROUGHT AGAINST THE DISTRIBUTEES

OF AN ESTATE. BUT SUCH REMEDY WAS CUMULATIVE.

NOT EXCLUSIVE.

Section 316 of the Revenue Act of 1926, quoted

above, enabled the Commissioner to assei>s against the

transferee of property of a decedent estate taxes im-

posed by the Revenue Act of 1926, or by any prior

estate tax act, or ])y any gift tax act. Appellants have

failed to point out any provision in the 1926 Act

which excludes the government from 2:>roceeding upon

a lien, if there be a lien, under other statutory provi-
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sions. They rely upon implications arising from the

words

"The aniomits of the following lia1)ilities .sluilJ,

except as hereinafter in this section provided, he

assessed, collected and paid in the same manner
and subject to the same provisions and limitations

as in the case of a deficiency in the tax imposed

by this title."

It is stated that any liability of the appellants must

be tested under this section for the word "shall" is

mandatory (Appellant's Brief, pp. 26, 33, 57-58).

Appellants urge that Section 316 was a new statutory

provision which provided a new remedy for enforcing

existing lial)ility against the distributee of an estate,

and that the Commissioner is obliged to follow the

pro^dsions of Section 316 combined with Section 308

of the Revenue Act of 1926, which provides the pro-

cedure for going before the Board of Tax Appeals

(Appellant's Brief, pp. 33-34).

When it conies to the collection of taxes, a new
remedy does not exclude the old remedy unless the

statute expressly so provides.

Dollar Savings Bank v. United States, 19 Wall.

227; 22 L. Ed. 80.

The argument that Section 316 is an exclusive

remedy may be compared to a similar argmnent which

has been made that Section 280 of the Revenue Act of

1926 was an exclusive remedy. Section 280 of the

Revenue Act of 1926, in fact, follows the identical
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lan^uji^c of Section '>U) (a) except that it refers to

*'tlie liability at law or in ecjuity of a transferee of

property of a taxj)ayer," as to income tax; whereas

Section 316 (a) refers to the lia))ility of a transferee

of proi)erty of a decedent or a donor in i-espect to

estate taxes, or gift taxes. If Section 316 (a) is an ex-

clusive remedy, and not a cnniulative remedy, then,

under the same reasoning', Section 280 would l)e held

to be an exclusive remedy and not a cumulative rem-

edy. Conversely, if Section 280 has been held to be not

an exclusive remedy, then, under the same reasoning.

Section 316 ought not to be held to be exclusive.

The argimient that Section 280 was exclusive has

been presented repeatedly, and almost uniforndy the

decision has ])een that the remedy is cunudative. See

IJ. S. r. Grccnfcld Tap dc Die Corjm., 27 Fed.

(2d) 933;

United States r. Garfunkel, 52 Fed. (2d) 727;

United States v. Updike, 32 Fed. (2d) 1

;

Phillips r. Commissionery 282 U. S. 589;

United States v. Frommel cO Bro., 50 Fed. (2d)

73.

Quite recently the question was presented to this

court in the case of

John II. Leighton et aJ. v. United States, 61

Fed. (2d) 530.

In tliat case the government sued the stockholders

of the Leighton Corporation to whom assets had been

distributed, without payment of income tax owed by
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the corporation. The suit was brought against tlic

stockholders, transferees, under the theory that the

assets constituted a trust fund, for the payment of

the taxes. Judgment was rendered against each stock

holder to the extent of the distribution made to him.

The appeal was grounded upon the contention that

Section 280 of the Revenue Act of 1926 provided a

new procedure for making liable for income taxes the

transferees of the assets of a taxpayer; that this pro-

cedure was exclusive, and, by implication, took away

the power of the District Court to entertain a credi-

tors' bill, and that as the exclusive procedure brought

by Section 280 had not been followed, the judgment

was void. This court held that Section 280 was not

an exclusive remedy but was cumulative and affirmed

the judgment.

Following the analogy between Section 280 and Sec-

tion 316 of the Revenue Act of 1926, the argument of

the appellants falls to the ground. After the enact-

ment of the Revenue Act of 1926, the United States

had three remedies: first, to bring a suit in equity

against the transferees of the estate on the theory that

the property distributed to them constituted a trust

fund for the payment of taxes due; second, by bring-

ing transferee proceedings through the (Commissioner

against such transferees under the provisions of Sec-

tion 316 (a), and, third, by pursuing a lien upon the

property. In this case the United States elected to

pursue the last remedy, to enforce a lien upon the

Ijroperty itself. Needless to say, if the (Jovernment
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liad a lien, tlicii it was entitled io })1ii-sih' it, ovoii

thougii i1 had rciiicdics of a diffcj-ciit kind.

11.

COLLECTION OF ESTATE TAXES MIGHT BE MADE BY PUR-

SUING THE LIEN FOR TAXES WHICH ATTACHED UPON

THE GROSS ESTATE OF THE DECEDENT AT THE TIME

OF HIS DEATH.

(a) The lien was imposed by the Revenue Act of 1921.

The estate tax liability was imposed by the Revenue

Act of 1921. Section 409 of that Act provides:

''That unless the tax is sooner paid in full, it

shall be a lien for ten years upon the gro.ss estate

of the decedent."

In the case of

Page V. Skmner, 298 Fed. 731, (C. C. A., 8th

Cir.),

the decedent died on September 4, 1918. When the

executrix filed the estate tax return on November 21,

1919, the Act of February 24, 1919, decreasing the

schedule of rates, was in effect. The question was'

whether the later Act had repealed the prior Act

without saving the tax, but, if the tax was saved,

whether it was to be computed at the earlier or later

rates. The case necessarily involved the time and

character of the imposition of the tax. In holding that

the tax was saved and accrued on the date of death

the Court said:
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"The imposition took effect at the time of

death and the tax became at once a lien on the

property of the estate, enforceable by sale, if not

paid, on proceedings in court. A^. Y. Trust Co. v.

Eisner, 256 U. S. 345 ; 65 L. Ed. 963. There was
no personal liability. Shortly after the executrix

made her return decedent's estate was closed and
she brought this action in her personal right as

sole beneficiary."

The appellants characterize the quoted passage as

obiter dictum. If so it is dictum which has received

unanimous approval and accord from other courts. In

United States v. Ayer, 12 Fed. (2d) 194 (C. C. A.

1st Cir. at 199),

an action w^as brought against the executors of the

estate of one Frederick Ayer. Ayer died on March 14,

1918. On September 8, 1919, his executors filed the

return and paid the estate tax shown to be due on the

return. On October 25, 1923, the Commissioner upon

a review and audit determined that a further tax was

due. Notice and demand w^as made for payment but

the executors refused to pay. The United States sued

for the additional tax. The Commissioner did not assess

the tax within four years after the tax became due, and,

in fact, never assessed it. The question w^as whether the

United States might maintain an action against the

executors either personally or in their representative

capacity to recover the balance of the estate tax, the

liability for which had accrued but the amount had not

been assessed. In holding that the action lay, the court



17

coiiirneTitod upon the tax lieu wliicli flic iniG "Rovouiio

Act ]ilac(Hl ii|)()ii tlio ^ross estate, saying:

"And it lias been held tliat this lien for the tax

attaches to tlie pjross estate of the decedent from
the time of his deatli, that is, simultaneously with

the imposition of the tax. Hertz v. Woodman, 218

U. S. 205, 223; 54 L. Ed. 1003 ; Page v. Skinner,

298 Fed. 781 at 732."

Elsewhere in the opinion the court said:

"We think tlie suit may be maintained and a

personal judgment had against the executors for

the amount of the tax due and that all the prop-

erty of the estate that came into the hands of the

executors and was not used to pay debts and ex-

penses of administration, together with that trans-

ferred by the decedent in his lifetime in contem-

plation of death, upon which a lien exists, to secure

payment of the tax, may be levied upon and sold

to satisfy the judgment."

There are many later decisions which contain similar

language.

Crooks V. Loose, 36 Fed. (2d) 571 at 573,

where the 1921 Revenue Act was involved.

O'Brien v. Sturgess, 39 Fed. (2d) 950, at 951;

Eichank r. United States, 37 Fed. (2d) 383, at

385,

where the 1918 Reveime Act was in effect.

The appellants cite

United States v. Cruikshank, et at., 48 Fed. (2d)

352,

as standing for a different rule. In this case it appeared
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that the decedent died on July 30, 1920. The executors

filed the return on July 28, 1921, and paid a tax. On
December 7, 1921, they filed an application under Sec-

tion 407 of the 1921 Revenue Act for the Commissioner

to make a final determination of tax liability and for*

discharge from their personal liability. The Commis-

sioner did not determine a proposed deficiency assess-

ment until April, 1925. During the interval, the execu-

tors had wound up the estate, paid the debts and turned

over the net estate to the trustee named in the will.

The United States sued for a judgment for the addi-

tional tax paya])le by the executors personally, and by

the trustee out of the assets of the estate in his pos-

session. This relief was granted. In referring to the

lien the Court cited Page v. Skinner, supra, and also

said:

'

' If we lay to one side the asserted personal lia-

bility of the executors, the suit is solely to collect

the tax through enforcement of the tax lien upon
assets formerly belonging to the decedent. The
trustee is a party defendant merely because these

assets are now held by it. It is doubtless true that

the restriction upon proceedings in court, which

appears in section 308 (a), applies to a suit to col-

lect a tax through enforcement of lien, as well as

to other suits to collect taxes; in fact, section 314

(26 U. S. C. A. §1114), which authorizes proceed-

ings in court of this character expressly declares

that collection of a deficiency by this method shall

be subject to the provisions of section 308 (a). But,

as already pointed out, the requirements of section

308 (a) were fully complied with by the Commis-
sioner. As I view the case, therefore, the claim that
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the 1926 act f()rl)a(l(' tlic hriiigiii^ of this suit on

July 22, 192(), is untenable."

Appellants cite United States r. Uruikshanh', as

authority for their contention that tlic United States

could not rely on its lien for estate taxes, and that the

Conunissioner was obliged to bring transferee proceed-

ings under Section 316 (a) and 308 of the 1926 Rev-

enue Act. We are confident that the case stands for

no such rule. In that case, as in the case at bar, the

estate was wound up prior to the Commissioner's mak-

ing of a deficiency assessment : there as here, the Com-

missioner gave the required notice of a proposed defi-

ciency which enabled the executor or administrator to

appeal to the Board of Tax Appeals. In neither case

was notice given to the transferee of the estate. In

that case, as in the present case, the Government sought

to enforce its lien upon the assets in the hands of the

transferee, without making the transferee personally

lialde. The difference is in the procedure for enforcing

the lien. In United States r. Cndksliank, the remedy

was by court action, in which the court ordered the

assets to be sold to satisfy the lien ; in the present case,

the Collector sought to enforce the lien by distraint.

The sole point on which the Cruikshank case supports

appellants' contention is the court's view that in the

suit in equity the transferee could not have been made
personally liable for the tax to the extent of the prop-

erty turned over to him—a view which is in direct op-

position to the principles followed by this court in

Leighton v. United States, supra.
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(b) Comparison of the specific lien for estate taxes and the gen-

eral lien provided in Revised Statutes, Sec. 3186.

Upon the decedent's death on Ma}^ 23, 1923, a lien

was thus imposed upon his gross property and under

the express language of the statute continued in effect

for ten years unless the tax was "sooner paid in fuir\

This lien is specifically an estate tax lien as distin-

guished from the general tax lien imposed by Section

3186 of the Revised Statutes, as amended, which is the

tax lien applicable to all taxes. Section 3186 of the

Revised Statutes, as amended (Section 613 of the Rev-

enue Act of 1928), provides:

"(a) If any i3erson liable to pay any tax neg-

lects or refuses to pay the same after demand, the

amount (including any interest, penalty, addi-

tional amount, or addition to such tax, together

with any costs that may accrue in addition there-

to) shall be a lien in favor of the United States

upon all property and rights to property, whether

real or personal, belonging to such person. Un-
less another date is specifically fixed by law, the

lien shall arise at the time the assessment list was

received by the collector, and shall continue until

the liability for such amount is satisfied or be-

comes unenforceable by reason of lapse of time.

"(b) Such lien shall not be valid as against any

mortgagee, purchaser, or judgment creditor until

notice thereof has been filed by the collector.
* -X- * 5?

Subsection (c) of Section 3186 of the Revised Stat-

utes, further provides for the issuance by the col-

lector of a certificate of release of lien u^jon the giv-
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in^ of a l)(»ii(l coiidit ioiicfl ii])()ii tlu- payiiifiit of tlio

assessment.

Subsection (f) ])r()vi(k's that sul)section (c) ''shall

ai)ply to a lien in respect of any internal revenue tax,

whether or not the lien is imposed by this section."

Section 31 86 of the Revised Statutes, as amended,

thus expressly recognizes the distinction which exists

between the lien therein irnposed and a lien imposed

by other provisions of the law. The lien im])osed l)y

Section 3186 of the Revised Statutes, as amended, at-

taches only when the person liable to pay the taxes,

neglects, or refuses to pay it after demand, and only

from the time that the collector receives the assess-

ment list. Thus, as conditions precedent to the at-

taching of a lien under Section 3186 of the Revised

Statutes, as amended, there must be an assessment

against the person liable to pay the tax, a demand for

payment, and a neglect or refusal on his part to pay.

Now, comparing this section with the lien imposed

by the estate tax provisions of the Revenue Act of

1921, and corresponding sections of other Revenue

Acts, it wdll 1)e seen that attachment of the tax lien

requires none of these conditions, but automatically

springs into existence upon the decedent's death (see

Page v. Skinner, supra). Moreover the tax imposed

by Section 3186 of the Revised Statutes, as amended,

is upon property belonging to the person lia1)le to ])ay

the tax, whereas the lien imposed by the estate tax

law is upon the gross estate of the decedent, which may
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include property over which the executor, wlio is the

person liable to pay the tax, has no custody or control.

In short, the estate tax lien is a specific lien as distin-

guished from a general lien imposed by Section 3186

of the Revised Statutes, as amended. As a specific

lien, it is peculiarly adapted to tlie collection of tlie

estate tax. Under all the provisions of the federal

statutes imposing an estate tax, the return is not re-

quired to be filed until a year after tlie decedent's

death. If a lien for the estate tax attached only after

assessment, notice and demand, and refusal to pay

(as in the case of the lien imposed by Section 3186,

R. S., as amended) it would be posKsible completely to

defeat estate tax liability by the sale, mortgage or other

disposition of the assets of the estate during the year

elapsing between date of death and date of filing

return.

Under Section 207 of the Revenue Act of 1916, the

lien for an additional estate tax found to be due was

expressly limited to that part of the gross estate which

had not been sold to a bona fide purchaser for a fair

consideration, in money or money's worth. A similar

limitation was carried into Section 313 (c) of the 1926

Act in respect of a lien for a deficiency, saving that

where the property was sold to a l)ona fide purchaser

for value, the lien was shifted to the consideration

received from such purchaser. This limitation in itself

shows that otherwise property in tlie hands of a ])ona

fide purchaser would have been regarded as subject

to the estate tax lien. The extinction of the lien ])v
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express statutory deelaraticm in favor of a bona fido

j^urchasor would have been unnof-essarv had the stat-

ute (^onteui])lated that the estate tax lien was subject

to the requirements imposed by Section 3186, R. S.,

as amended.

In this connection let us note that while usually

it Ls not necessary to resort to a provision for a gen-

eral lien where a specific lien exists, nevertheless, the

provision for a general lien can be resorted to.

Blacklock r. U. S., 208 U. S. 75, at p. 85; 52

L. Ed. 396; 16 Opns. Atty. Gen. 634, at p. 636.

(c) The method of procedure by distraint.

If a lien attaches, however, the method of procedure

by disti'aint is the same, whether it 1)e the general lien

imposed by Section 3186, R. S., as amended, or by the

estate tax provisions. This results from the operation

of Section 1100 of the 1926 Act, and corresponding

sections of the prior acts, which extend to and make a

part of the 1926 Act the administrative provisions of

earlier acts so far as applicable.

The method of procedure by distraint for the en-

forcement of the lien is prescribed by Sections 3187

and 3188 of the Revised Statutes, which are quoted

above. Under these provisions the property which

may be seized in the enforcement of a lien is either

tlie property which belongs to the person liable to pay

the tax, or the property upon which the lien exists.

These provisions do not authorize the seizure of prop-

erty in the enforcement of the lien where the prop-
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erty at no time during the subsistence of the lien be-

longed to the person lialjle to pay the tax.

MauHJicld v. Excelsior Refinimj Co., 133 U. S.

326;34L. Ed. 162.

But they do authorize such procedure where the prop-

erty l)elonged to the delinquent at the time the lien

attached, notwithstanding its sale thereafter prior

to the seizure. Such in effect was the decision in the

case of

Hartman v. Bean, 99 U. S. 393; 25 L. Ed. 455.

In this case there was a lien for tax on distilled

spirits for the payment of which the distiller was liable.

The lien was enforced by seizure of the spirits subse-

quent to the sale of the distillery. It appeared that

the distilled spirits had been removed from the distil-

lery without payment of tax for storage in a bonded

warehouse where they were subsequently sold. Under

the provisions of Section 3251 of the Revised Statutes,

the tax on distilled spirits was required to be paid by

the distiller, owner or person having possession there-

of before removal from the distillery bonded ware-

house, and was made a lien on the spirits. Subsequent

to the sale of the spirits by the distiller, and while they

remained in the warehouse, a deficiency assessment

was made against the distiller based on the difference

between the quantity of spirits produced and the quan-

tity reported. Section 3309 of the Revised Statutes

made the assessment a lien on all distilled spirits on

the distillery premises. Upon the distiller's failure

to pay the tax, the si3irits in question, though no longer
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llio property of the distiller, were seized by the eol-

leetor and sold to satisfy the assessment. The purchaser

then instituted an action against the collector upon

the ground that the spirits were not subject to a lien

for the tax nor to seizure under the warrant of dis-

traint. The Supreme Court sustained the validity of

the lien and of the seizure and sale by the collector.

In the case of

Mansfield r. K.rcchior Rrfining Co., 135 U. S.

326; 34 L. Ed. 162,

an action in ejectment was brought. Certain x^remises

had been leased for distillery purposes, the owner

agreeing that the premises should be liable to the lien

imposed by Section 3251 of the Revised Statutes for

the taxes on distilled spirits produced therein, and for

which tax the distiller was liable. Upon the failure

of the distiller to i)ay the tax assessed, the collector

seized and sold the premises. Since the distiller had

only a lease-hold interest in the premises, it was held

that the fee did not pass, notwithstanding the lien

thereon. The court pointed out that while the lien might

have been enforced against the owner of the fee by a

suit in equity, the distraint proceedings and the sale

of the premises would affect only the interest of the

person liable to pay the tax, in this case the lease-hold

interest of the distiller.

In the case of

Blacklock v. r)nte(l States, 208 U. S. 75; 52 L.

Ed. 396,

the court distinguished the Mansfield case. In the
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Blaclxlock case certain distillery premises owned by

the distiller were subject to the lien imposed by Sec-

tion 3251 of the Revised Statutes, for the unpaid tax

on distilled spirits. A mortgage was executed by the

distiller subsequent to the accrual of the tax lien

upon the spirits. The court held that the sale of the

property under distraint proceedings passed the title

to the purchaser free from the mortgage lien. It was

stated that "the Government had the right, by dis-

traint, to sell such interest in the lands as the delin-

quent distiller owned at the time its lien attached,"

and that ''the interest which the distiller in this case

had when the Government's lien attached passed by

the sale of the collector".

The principle to be deduced from the decisions in

these cases is that a tax lien on property may be en-

forced l)y seizure and sale under a warrant of distraint

where, at the time the lien attached, the property be-

longed to the person liable to pay the tax.

These cases are also authority for the rule that the

procedure for the enforcement of a tax lien other than

a general lien imposed by Section 3186 of the Revised

Statutes is the same procedure as that prescribed for

the enforcement of the general lien. Therefore, such

procedure is applicable to the lien imposed by the

estate tax provisions. For estate tax purposes, the

executor or administrator is the person liable to pay

the tax. Since the estate tax lien attaches immediately

upon the death of a decedent, the property at that

time may ])e regarded as Ijelonging to the taxpayer,
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i. ('. the adniinistrator or executor, and therefore the

l)r()))erty which is subject to seizure and sale under

distraint ])i'oceedinj?s is that property of the dece-

dent which, after his death, constituted the assets of

his estate.

III.

THE TAX SOUGHT TO BE BECOVERED IN THE CASE AT BAR

BY LEVY UPON THE PROPERTY WAS A DEFICIENCY

DETERMINED BY THE BOARD OF TAX APPEALS.

The appelhints contend that part of tlie deficiency

determined by the Board of Tax Appeals represented

the amount erroneously refunded, $4748.60; that this

deficiency is not a tax, and therefore there is no lien

to protect it which is enforceable by the procedure of

seizure and sale under warrant of distraint. In sup-

port of this contention, appellants cite authorities to

the effect that wlien a tax is once paid the tax liability

is satisfied and the lien discharged, and that where an

amount so paid is subsequently refunded liy the Com-

missioner erroneously, such refund may be recovered

from the distributee of the refund by suit in court for

money had and received, but not as a tax. Appellants

cite the cases of

KeJh) V. United States, 30 Fed. (2d) 193;

Talcott V. United States, 23 Fed. (2d) 897.

In the KelJij case, supra, decided by this court, it

was held tliat the jH'oper remedy for recovery ])y the

United states of taxes erroneouslv refundetl to a tax-
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payer was by action at law for money had and re-

ceived. In reaching this conchision the court said

:

"It .-;eems clear to us that the suit cannot ])e

maintained on the theory on wliich it was com-

menced and prosecuted to tinal decree in the court

below. When once paid a tax is gone, and a re-

fund of the money does not restore it. 'If the

owner oi* any other person entitled to make ])ay-

ment of the tax shall do so, the lien will not onl\'

be discharged absolutely, but all authority to pro-

ceed further against the property will ])e at an

end.' Cooley on Taxation (3d Ed.) From this

view, we know of no dissent. Thus in Mason i\

City of Chicago, 48 111. 420, and Hudson v. People,

188 111. 103 ; 58 N. E. 964, it was held that the pay-

ment of a special assessment discharged the lien

and that the lien could not l)e reinstated by a mere

refund of the amount paid."

In the Kelly case, however, the amount of the erron-

eous refund had not been determined l)y a deficiency

assessment. It is this difference which distinguishes

those cases from the case at bar. In fact, this court

has already distinguished the Kelly case upon this

ground in

Levy V. Commissioner, 48 Fed. (2d) 725.

- The facts in the Levy case up to a certain point are

the same as in the instant case. The executor included

the wife's share of the community property in the

estate tax return, and paid the tax. Tliereafter they

filed a claim for refund. A refund was paid on the

ground that the wife's share should have been ex-
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eluded. Thereafter the (commissioner proposed a de-

Heieney assessment by ineludin^ the wife's share of the

rommnnity property. Tlu^ ease went to the Board of

Tax Appeals and thenee to this eonrt. Tt was argued

in behalf of the executors that after they had paid the

tax shown on the icturn and a refund had been made,

then whether the I'efund was erroneous or not, no part

of the refund could be considered as a ''tax deti-

ciency". The executors relied on the case of United

States V. Kelly, sui)ra, as do the appellants in the ea.^e

at bar. The Commissioner relied upon the general

principle that the (Commissioner in reviewing, recon-

sidering and redetermining tax liability, may prop-

erly increase a deficiency by including the amount of

erroneous abatements and refunds and upon the prac-

tice of the Board of Tax Appeals in so determining

deficiencies.

This court held tliat the amount so erroneously re-

funded was properly included in a deficiency assess-

ment, and distinguishing the Kelly case, said:

"In Kelly v. United States, (C. C. A.) 30 F. (2d)

193, cited by the petitioners, the executrix paid

the estate tax on the entire comnuinity estate, and

a refund was made by the Connnissioner because

of a supposed error in including the entire com-

munity estate as a part of the net estate for tax

purposes. Up to this point the two cases are analo-

gous, but there the analogy ends. In the Kelly case

the Connnissioner did not redetermine the amount
of the tax or deficiency, but contented himself by

simply making a formal demand on the appellee
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to pay the amount of the refund. Suit was there-

upon instituted by the United States to recover

the amount of the refund as a tax and to fore-

close the tax lien. Under these factvS, we held tliat

the payment of the tax discharj^jed the tax lien,

that the refund of the tax did not restore it, and

that the sole remedy of the government was an

action at law against the executrix for money had

and received. This was the only question determ-

ined. * * * In that case the government had an

unquestionable right to recover the unauthorized

refund in an action for money had and received,

and whether the Commissioner had a concurrent

right to redetermine a deficiency was not directly

involved. * * *"

A similar decision appears in

Austin Co. V. Commissioner, 35 Fed. (2d) 910

(C. C. A. 6th Cir.).

No other conclusion is possible when one considers

the statutory definition of a "deficiency," appearing in

Section 807 of the Revenue Act of 1926, cited by the

Court in the Levy case.

"The amount by which the tax imposed by this

title exceeds the amount shown as the tax by the

executor upon his return ; but the amount so shown
on the return shall first be increased by the amounts

previously assessed (or collected without assess-

ment) as a deficiency, and decreased hjj the

amounts previously abated, refunded, or other-

wise repaid in respect of such tax; * * *". (Italics

ours.)
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Section '^>i:> (])) i)i-()vi(l(\s tlie method wlierol)y the

executor may be discharged from personal liability

for any deciency in tax, and subdivision (c) provides

that "the provisions of subdivision (b) shall not op-

erate as a release of any part of the gross estate from

the lien for any deficiency that may thereafter be de-

termined to be due".

We conclude, therefore, that there is no basis for

the contention in the case at bar that the deficiency de-

termined by the Board of Tax Appeals, in so far as it

related to the refund of $4787.60, was not a deficiency

in tax.

IV.

A LIEN ATTACHED TO THE ESTATE PROPERTY FOR THE
DEFICIENCY IN TAX, INCLUDING THE DEFICIENCY DE-

TERMINED BY THE BOARD OF TAX APPEALS.

The estate tax lien imposed by Section 409 of the

Revenue Act of 1921 attached upon the death of the

decedent, Isadore Rosenberg. The language used in

creating the lien is that

"unless the tax is sooner paid in full it shall

be a lien for ten years upon the gross estate of the

decedent."

Appellants construe "sooner" to refer to the date

when payment of the tax is due, and say that the whole

])rovision means that the tax only becomes a lien

on the gross estate at the time it becomes due and pay-

able (i. e. one year after death) (Appellant's Brief,

p. 10). Where the tax shown upon the estate tax re-
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turn is paid before the "due" date, we presume that

appellants would say no lien ever came into existence.

We submit that this is strained. Suppose the case of

an executor failing to return the true value of the

estate, ])ut nevertheless paying in advance of the "due"

date the tax shown to be due on the erroneous or false

return'? Appellants' contention would require the de-

cision that no lien ever came into existence under the

1921 Act, and that a subsequent assessment by the

Conmiissioner would or w^ould not be protected by lien,

depending on the provisions of a later Act of Congress

and whether the estate was distributed at the time of

the deiiciency assessment.

No authorities are cited by the appellants for this

construction. The authority cited for holding that the

due date for payment is the date of accrual of the

estate tax is

Wilmington Trust Co. v. United States, 28 Fed.

(2d) 205; 207,

(Appellants' Brief, page 23).

The court in the Wilmington Trust Co. case erred in

its construction of the statute.

See

Hannah v. United States, 68 Ct. Claims 45 (cer-

tiorari denied 280 U. S. 612),

and also

Burrows v. United States, 56 Fed. (2d) 465,

(Court of Claims),

where the authorities are fully cited.
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A more natural nioauiTipj was given to Section 409

of the 1921 Act by taking "sooner" to refer to the

lapse of the ten-year period i-eferred to in Section 409;

that is, that "the tax shall l)e a lien for ten years upon
the gross estate of the decedent unless it is sooner (be-

fore the lapse of the ten-year period) paid in full".

This is the meaning followed by the court in

United States v. Ayer, 12 Fed. (2d) 194 at 199.

By the provision for a ten-year lien Congress must

have intended to protect the estate taxes due the United

States. Certainly the construction placed on Section

409 in United States v. Ayer, supra, would carry out

the purpose of Congress better than the construction

which appellants ask.

V.

THE RIGHT TO INJUNCTIVE RELIEF.

We shall not make elaborate argument upon this

point. The appellants' bill for equitable relief is

grounded upon the theory that the admitted facts

showed that the Collector was attempting to enforce

by warrant of distraint an alleged lien, which was com-

pletely void, for an alleged tax, which was not a tax.

We are inclined to agree with the views of the Dis-

trict Court in

Long V. Rasmussen, Collector, 281 Fed. 236,

cited in Appellants' Brief, at page 46.
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We think it is true that section 3224 of the Revised

Statutes prohibiting restraint of the assessment and

collection of a tax relates to the protection of a tax

and does not protect a collector's unauthorized tres-

pass upon a plaintiff's property in which no tax is

involved. On the other hand, if the facts alleged show

that the Collector was seeking to enforce a statutory

lien for a deticiency in tax properly assessed, appel-

lants have not made out a case to support their prayer

for injunctive relief. Section 3224 of the Revised Stat-

utes, quoted at page 10 above, l)locks them.

VI.

COMMENT ON MINOR POINTS.

There are other points touched upon in appellants'

brief upon which we do not think extended argument

is necessary. The appellants complain that they did

not have opportunity to litigate the merits of the tax

deficiency. The same complaint might be made in in-

numerable cases, where the executor or administrator

appears and conducts the litigation in behalf of the

heirs. The answer is that he is the person appointed

by law for such purpose, and that the law gives the

beneficiary a remedy in the case of a faithless admin-

istrator. We cannot agree that the beneficiaries or

heirs should have the right to litigate the merits of a

tax after the administrator has litigated it.'ji*

Before concluding our brief we would like to point

out an apparent discrepancy which was not argued in
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iho lower court, mihI wliifli ap|)cllants have not

pressed, hut wliieh we think oii^lit to he ehiritied. On
referring to page 4 above, the Court will ohserve

that the interest owned by Isadore Rosenberg in the

Powell Street i)roperty was an undivided 3/8ths,

whicli is now owned by the appellants in equal shares.

Bj^ purchase, tlie appellants acquired an additional

one-fourth interest. Each is now the owner of an un-

divided 10/48ths interest, of whicli only 6/48ths was

originally in the estate of Isadore Rosenberg. Ob-

viously, the lien for deficiency in tax does not apply

to more than the original 3/8ths (or 18/48ths) owned

by Isadore Rosenberg. The notice given each of the

appellants by the Collectoi' refers to a 10/48ths in-

terest owned by each (Rec. pp. 22-23). We do not

think that the notice can fairly be said to evince an

intention to sell more than the original 3/8tli.s interest

in Isadore Rosenberg's estate. The bill of complaint

did not ask the court to protect the appellants as to

the 4/48ths interest which each had acquired by pur-

chase, nor did the Assiginnent of Errors assign error

for a failure so to do. The appellant's brief makes

some reference to this discrepancy (Appellants' Brief,

p. V).

Undoubtedly, the lower court would have protected

the appellants as to the interest which they acquired

by purchase, had appellants asked it, and had the

pleadings necessitated it. In our opinion, the jilead-

ings do not show an intention on the part of tlie Col-

lector to levy upon more than the interest owned by
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the decedent. He can only transfer to a prospective

purchaser the property subject to the lien. We direct

attention to the situation so that the court may give

ai^pellants protection if it is deemed to be needed.

Respectfully submitted,

I. M. Peckham,
United States Attorney,

Esther B. Phillips,

Asst. United States Attorney,

Attorneys for Appellee.

C. M. Charest,
General Counsel,

Bureau of Internal Revenue,

j. c. swayze,

Charles K. Hoo\tr,
Attorneys, Bureau of Internal Revenue,

Of Coumiel.
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Section 308 13, 14, 16, 17, 18, 19, 23, 24, 28

Section 308 (a) 9, 13, 16, 17, 33

Section 308 (b) 5, 16, 18

Section 308 (c) 18

Section 308 (g) 14

Section 308 (h) 18

Section 314 (a) 13, 14, 15, 16, 17, 28

Section 315 (a) 14, 15

Section 316 18, 19, 23, 24

Section 316 (a) 33

Section 318 (a) 15, 16, 28

Section 319 (a) 33

Section 904 17

Section 1005 14

U. S. Revised Statutes:

Section 3182—26 U. S. C. A., Section 102 18

Section 3184—26 U. S. C. A., Section 104 18

Section 3186—26 U. S. C. A., Section 115. .5, 13, 18, 20, 24

Section 3224—26 U. S. C. A., Section 154 3, 22, 30 33
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REPLY BRIEF FOR APPELLANTS.

The opening paragraph of appellee's brief is mis-

leading. Appellants are not seeking "to restrain the

collection of the unpaid portion of a deficiency in an

estate tax which had been determined by the Board

of Tax Ap])eals and assessed against the Administra-

tor" of decedent's estate. They seek to enjoin some-

thing entirely different, viz.: the illegal sale of their

property under distraint, when no determination has

been made against them for any liability for any tax

and no assessment for any tax liability has been made

against them. Apj^ellants are not administrators or

taxpayers. They are outsiders to the tax assessed and



volunteers without right of recovery if they pay the

tax. (Appellants' Brief, pp. 30-32.)

I. THE STATEMENT OF THE CASE.

In his statement of the case, appellee attempts to

make much of the fact that the estate of Natalie

Rosenberg, widow of Isidore Rosenberg, was dis-

tributed to appellants and that they thereby received

her interest in the property subject to sale under

distraint. What appellants received from the estate

of Natalie Rosenberg is of no importance in this case,

because appellee is moving against them only for their

alleged liability for deficiency in tax against the

estate of Isidore Rosenberg. No proceedings were

ever taken against the estate of Natalie Rosenberg by

the Commissioner and her estate admittedl}^ overpaid

the estate tax by $1,679.20, which the Commissioner

refuses to refund because appellants were denying

his right to arbitrarily seize and sell their property

without determining any liability against them. If a

continuing lien arose against the property of the

estate of Isidore Rosenberg it would not affect jDrop-

erty passing to appellants from the estate of Natalie

Rosenberg, against which no deficiency in tax was

ever determined. If ap])ellants are liable as trans-

ferees, their liability is limited to what they received

from the estate of their father.



n. ARGUMENT.

Appellee admits that, unless there is a lien which

may be directly enforced by distraint against appel-

lants' propei'ty, R. S. Section 3224 does not bar

appellants from injunctive relief. (Appellee's Brief,

pp. 33, 34.) Appellee's entire arc^ument is devoted to

attempting to maintain that a lien attached to the

gross estate of Isidore Rosenberg at the date of his

death and continued as a burden on the property of

the estate after the tax was paid and the estate was

distributed. We believe appellee's position to be un-

sound and entirely beyond the clear meaning of the

statutes involved.

1. APPELLEE'S CLAIM OF A LIEN UNDER SECTION 409

OF THE 1921 ACT.

Appellee insists that the decision of Pacje v. Skiu^

ner, 298 Fed. 731, is authority for the imposition of

an ^*all covering" lien upon the gross estate of a

decedent at the instant of death and that such a lien

is the one which is authorized by Section 409 of the

1921 Act. The decision in that case contained a brief

statement upon which appellee relies, viz.

:

''The imposition took effect at the time of death

and the tax became at once a lien on the property

of the estate, (Miforceable by sale, if not paid, on
proceedings in coui't."

We admit that when Isidore Rosenberg died in 1923,

the estate became at once liable for a t<ax mider the

Revenue Act of 1921, which was then in force. We
affirm that all other than the words ''the imposition



took effect at the time of death" contained in the

quotation from Page v. Skinner, supra, is obiter

dictum, contrary to direct statutory provisions, and

therefore not law and contrary in effect to Section

409 of the 1921 Act. There was no lien involved in the

case, no issue raised to cause the Court to consider a

lien, and no statutory lien provision considered by the

decision. The case involved an action to recover taxes

paid and no lien could become an issue in such a case,

nor could any words of the decision on an issue not

before the Court become effective ordained law. We
submit the following points for consideration

:

(a) A Court may not legislate. Its decision

may create a judgment lien against property of

a party to a specific case, but such a decision

cannot originate a fixed general lien law. It

might create a precedent for other Courts to

follow^ in specific cases, but a specific case w^ould

have to be presented before a Court and a judg-

ment rendered against the person liable for a tax

before a judgment lien could arise. No judgment

against appellants has been rendered.

(b) No interpretation of Section 409 of the

1921 Act can be inferred from the decision of

Page v. Skinner (supra), because neither that

section nor the corresponding sections of any

other estate tax statute Avere before the Court for

any consideration.

(c) None of the Revenue Acts contain provi-

sions for a lien on the gross estate of a decedent

before the **due date" (one year after death).

If an estate tax is paid on or before the due date,



no lien arises, unless at some subsequent time an

additional tax or deficiency in tax is determined,

and tlien the lien is a thing apart from the lien

provided for the tax shown on the return. (Sec.

407, Act of 1921; Sec. ;308 (b), Act of 1926; R. S.

Sec. 3186; 26 IT. S. C. A., Sec. 115.)

(d) Appellee's claim that a lien under Sec-

tion 409 springs into existence automatically at

death is contrary to the plain language of the

section. His contention is based on a theory that

Section 409 and the dictum of Fafjc v. Skinner,

conjointly create a lien law which permits liens

to spring from thin air and contrary to express

statutory provisions. The decision states that

'imposition of the estate tax takes effect at the

time of death, and the tax at once becomes a

lien." In other words, at the moment of deatli

the tax is a liability and, simultaneously, the lien

arises. Section 409 provides ''that miless the tax

is sooner paid in full, it shall become a lien for

ten years upon the gross estate of the decedent."

To hold that the quoted language of Section 409 is

conjunctive with tlio quoted language of Page v.

Skinner (supra) would moan that a lien would

be created before a tax liability could be ascer-

tained, com])uted, or paid. If Congress so in-

tended, why did it not so state in clear statutory

language? No such intent of Congress can be

deduced from the estate provisions of any reve-

nue act. Assuredly the word "sooner" used in

Section 409, aj^plied to language to be found in

the 1921 Act and not to something outside the



6

Act. It contemplated an opportunity to pay the

estate tax showTi on the return before a lien arose.

That opportunity, under Section 406, is one year

after death and not at the tiine of death. The tax

could not be paid before death.

Let us now consider the cases appellee cites in sup-

port of his position that a lien attaches at death and

within the contemplation of death. (Appellee's Brief,

pp. 16-19.)

In United States v. Ayer, 12 Fed. (2d) 194, the

government hrought suit before the Revenue Act of

1926 ^vas passed against the estate of Frederick Ayer

(which was not distributed), through its executors, to

recover the balance of a federal estate tax. Ayer

died while the Revenue Act of 1916 was in force, but

the 1918 Act having been passed shortly after death,

the additional tax computed became enforceable under

the terms of the latter Act. Action was not to enforce

any lien, but to enforce payment of an addition to the

tax returned under an Act which made no special pro-

vision for the treatment of a deficiency, as does the

1926 Act. No issue of a lien was before the Court,

though, in commenting on the estate tax sections of

the 1918 Act, the Court refers to the obiter dictum

doctrine of Page v. Skinner, supra, and cites that

ease and Hertz v. Woodman, 218 U. S. 205, only after

quoting from Section 409 and by way of comment

stating ''it has been held'- that the lien attached at

death. The statement was voluntary and not required,

and made no law. Page v. SUinner involves the Reve-

nue Acts of 1916 and 1918, while Hertz v. Woodman



involved the inheritance tax imposed by the war

revenue aet of 1898. The latter case does not declare

the positive doctrine which Paqe v. Skinner attempts.

However, the doctrine which the decision in U. S. v.

Ayer seems to accept was later overruled by the

United States Supreme Court in TJ. S. v. Woodward,

256 U. S. 632, 635, 65 L. Ed. 1131, 1135, and other

cases cited in appellants' openinej brief, (pp. 19-24.)

Reverting- to consideration of U. S. v. Ayer, we can-

not see how the case chives any w^eight to appellee's

contention of a lien arisinc: at the instant of death

and continuing after the tax was paid to secure a

possible additional tax, which might never be asserted.

If such a lien, with such direct methods of recovery,

existed, why did the government sue to recover the

additional tax (such as is here involved) instead of

resorting to distraint under the lien? The findings

show no claim of lien but, to the contrary, disclose

that the government sought to recover only by judg-

ment in an action of contract. Why a circuitous route

by way of the Courts, if the direct distraint proce-

dure w^as so certain as appellee claims? Also, the case

is directed against the estate and not against any dis-

tributees thereof. Moreover, the gcn-ernment resorted

to one of the alternative remedies which appellee

asserts and which we do not question. Tt will thus be

seen that the case of U. S. v. Ayer has no application

to appellants' contentions in this case.

In Crooks r. Loose, 36 Fed. (2d) 571, we find an

action brought for the refund of a tax ]-)aid muler the

1921 Act. Surely no lien could be involved in such an

action, for no lien lies against the government. The
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citation of Page v. Skinner regarding a lien had no

place in the issues or the decision. The mere dictum

of such a case has no weight.

Ewhank v. U. S., 37 Fed. (2d) 383, was an action at

law by trustees under a will for a refund of taxes

paid imder the 1918 Act. The issue was whether an

hiatus existed, due to the repeal of the 1918 Act and

the enactment of the 1921 Act, which freed the estate

from tax. Again no lien was at issue because the full

tax had been paid and no lien could exist against the

United States. The point for decision was when the

estate became liable for the tax and the Court rightly

held that the liability arose at the time of death.

However, the reference to Page v. Skinner regarding

the time of attachment of a lien could have no applica-

tion to the issue decided and was obiter dictum.

In O'Brien v. Sturgess, 39 Fed. (2d) 950, we find

another refund case brought by executors of an estate

to recover taxes paid under the Revenue Act of 1918.

We find the same issue as was raised in Ewhank v.

U. S., supra. The Court cites Page v. Skinner, but

agam we find the reference to a lien to be pure obiter

dictum because no lien was involved or could be in-

volved.

Both parties rely to some extent on the decision in

U. S. V. Cruickshank, 48 Fed. (2d) 352. This was a

suit in equity, to collect an additional tax owing to the

United States under the Revenue Act of 1918, brought

against the executors of an estate (in their fiduciary

capacity and as individuals) and a trustee, to which

the estate had been distributed. There was no lien at

issue and the decision makes no reference to Page v.
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Skinner or its dictum. Judj^ent was rendered against

the executors and trustee in their fiduciary capacity.

No personal liability was imposed on the executors

nor was the trustee; held liable as a transferee. The

theory of the (Jourt, though not clearly expressed,

undoubtedly was that the estate had not been dis-

tributed in fact, but had been passed from the execu-

tors to the trustee for completion of the testamentary

disposition. However, it will be noted that the de-

ficiency sued upon was determined before the 1926

Revenue Act became effective and the decision clearly

states that had the deficiency been disclosed after that

Act became effective (as w^as the fact in this case) it

would have been different on accomit of Section

308 (a) of the 1926 Act.

Leighton v. U. S., 61 Fed. (2d) 530, a case decided

by this Court, lends no aid to appellee. No lien was

at issue. The action w'as one brought to recover a tax

deficiency from transferees. The decision states that
* 'Warrants of distraint were issued against the corpo-

ration," the taxjjayer ''and returned misatisfied' '. The

same process that occurred in this case, but the gov-

ernment did not attempt to take the transferees'

property by virtue of the \varrants issued against the

taxpayer, as it is attempting to do in this case. In-

stead it resorted to suit against the transferees to

recover. Why did it do so, if the method of collection

proposed against appellants is legal and arbitrarily

so simple?

Not one of the cases above considered supports

appellee in his contentions that the warrant of dis-

traint issued agaiust the estate can be effective in
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distraining appellants' property, or that a lien exists

on the property of the appellants for a deficiency

determined after the estate was distributed and after

the 1926 Act was in force.

Let us again examine the portion of the decision in

Page v. Skinner, on which appellee relies, to see

whether it applies to this case, as he contends. The

language quoted (supra, Appellee's Brief, p. 16)

:

**the tax became at once a lien on the property of the

estate, enforceable by sale, if not paid, on proceedings

in court/' leaves appellee far separated from his

claims. Where are his proceedings in Court, under

which he might enforce such a lien as he conjures by

sale of appellants' property? Appellants have never

been sued. How can distraint operate under this con-

dition? In Z7. S. V. Ayer, supra, TJ. S. v. Cruickshank,

supra, and Leighton v. TJ. S., supra, we find the gov-

ernment bringing suits and not attempting to stretch

the scope of distraint warrants to cover taxpayers

and every suspected outsider.

Appellee complains that we show no direct author-

ities to support our contentions here. How can we,

when the very cases cited by him show that the gov-

ernment usually resorted to suit and not to illegal

distraint ?

Let us now turn to the statutes to see what, if any,

lien might arise on the determination of a deficiency

after the distribution of the estate.
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2. THE DEFICIENCY DETERMINED BY THE BOARD OF TAX
APPEALS IS A LIABILITY DISTINCTIVE FROM THE TAX
SHOWN BY THE RETURN AND A LIEN FOR A DEFICIENCY
IS SOMETHING APART FROM A LIEN FOR THE TAX.

Section 407 of the 1921 Act distinguishes between

the tax shown on the return and an ''additional

amount of tax" found after tlie time for payment of

the tax shown upon the return. Section 407 is notable

in that it provides for a specific lien for an "addi-

tional" tax on a different basis than the lien created

for the tax shown upon the return. The lien under

Section 409 of the 1921 Act is, therefore, a lien, only

for the tax shown upon the return, while the lien

imposed by Section 407 is something? apaii:—depen-

dent upon the contingency of the Commissioner find-

ing an ''additional amount of tax". No lien for the

returned tax ever arose in this case because the tax

was paid "sooner" than the due date. {KcUcy v. U. S.,

30 Fed. (2d) 193.) No lien for the "additional" tax

ever arose imder Section 407, for no such addition

was determined while the 1921 Act was in force or

before the estate was distributed in 1925. (Tr. p. 4.)

Lien statutes must be strictly construed. (Appellants'

Opening Brief, pp. 14, 15, 21.) So Sections 407 and

409 cannot be fairly read and given a different inter-

pretation than that above.

Appellee naively states (Brief, p. 33) that the word

"sooner" as used in Section 409 refers to the lapse

of the ten-year period of the lien provided therein.

While w^e insist that no lien arose mider Section 409

in this case, we cannot let such an absurd interpreta-

tion pass without coumient. The section states: "That
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unless the tax is sooner paid in full, it shall be a lien."

Under this language there is but one interpretation.

There must be a failure to pay the tax on the due

date before a lien can arise. ^'Sooner" cannot refer

back to a lien to be created only after a failure to pay

a tax. Furthermore, JJ. S. v. Ayer, supra, contains no

word in support of appellee's contention.

Section 306 of the 1926 Act provides: "As soon as

practicable after the return is filed the Commissioner

shall examine it and shall determine the correct

amount of the tax.
'

' This can have no other fair mean-

ing than that after the return is filed, the Commis-

sioner may have a reasonable time within which to

audit the return and ascertain whether an additional

tax is due. Certainly it should not mean that he may
delay examination of the return indefinitely (three

years in this case) and thereby delay distribution of

an estate, or subject distributees to an unknown lien

if distribution is made, when the Probate Court, the

executor and the legatees are without notice of any

government claim for additional taxes. (See, Lindley

V. U. S., 59 Fed. (2d) 336, 338, at pars. 1-4.) Con-

gress has given no indication of such an intention.

Under Section 307 of the 1926 Act (the act in

effect when the deficiency was found), all in excess

of the tax returned becomes a "deficiency", as contra-

distinguished from the "tax" shown on the return.

The Act treats the "tax" and the "deficiency" as

distinctive things, as instanced by the fact that an

executor has no right to appeal to the Board of Tax

Appeals for any error in the "tax", while that right
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is expressly granted for a '* deficiency". An executor

may pay the **tax" shown on the return years before

the Commissioner examines the return and computes

a ** deficiency" as was the fact in this case. Thus, the

differentiation between a "tax" and a *' deficiency" is

something' necessary and warranted.

Section 314 (a) of the 1926 Act (the successor to

Section 408 of the 1921 Act) provides that if the

**tax" is not paid on or before the due date, it shall be

collected under the provisions of general law or appro-

priate Court proceedings and then clearly distin-

guishes a "tax" from a "deficiency" by stating: "This

subdivision in so far as it applies to the collection of a

deficiency sJmll be subject to the provisions of Section

308." This provision, like Section 407 of the 1921

Act, marks a deficiency or additional tax as something

different from tlie "tax shown upon a return". The

returned tax may be collected under general law ot-

through the Courts, but a deficiency can be fixed and

collected only after compliance with Section 308 of

the 1926 Act, and that Act contains no specific provi-

sions for a lien for a "deficiency". Thus, every

method of collection—assessment, lien, or distraint

—

is suspended until Section 308 permits the Commis-

sioner to jn'oceed. Should the Commissioner attemjit

to ignore Section 308 (a), he may be enjoined from

collection under general law. Until his determination

of a deficiency becomes definite imder Section 308. he

may not resort to assessment, lien, or distraint for

collection. Such resort is tlien controlled by general

law (R. S. Section 3186; 26 U. S. C. A., Section 115)

mider which no lien arises until the assessment list
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is received by the Collector. When the Collector re-

ceived the assessment list for the estate of Isidore

Rosenberg, there was no estate whereon a lien might

rest. (U. S. V. Cruiek.shavh; 48 Fed. (2d) 352, 356,

par. 4.)

Section 315 (a) of the 1926 Act (the counterpart

of Section 409 of the 1921 Act) contains no provision

for a lien for a '^deficiency" and only refers to a lien

for a ''tax"; that is, the tax shown by the return.

The proviso of that section,
'

' Unless the tax is sooner

paid in full", unmistakably refers to the "due date"

mentioned in Section 314 (a), because no other "date"

can be foimd in the Act. The "due date" has no

application to a " deficiency", because the last sen-

tence of Section 314 (a) expressly excludes it. Sec-

tion 308 does not provide for any "date", when

appeal is taken to the Board (as it was by the estate

of Rosenberg), other than provided in Section 1005

of the 1926 Act, which are far different from the '

' due

date" fixed by Section 314 (a) for the tax shown on

the return.

If a lien under Section 315 (a) could arise against

the estate of Rosenberg for the deficiency it would be

limited, by the words "unless sooner paid in full", to

the date the decision of the Board became final under

Section 1005 (a) (1), that is six months after the

decision of the Board was rendered on January 16,

1929. (Section 308 (g).) Then the estate was but a

name, its assets havmg been distributed long before.

A comparison of the first paragraph of Section 407

of the 1921 Act with Section 314 (a) of the 1926 Act
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distinctly shows that the liens created by Sections 409

of the 1921 Act and 315 (a) of the 1926 Act were

never intended to apply to an '' additional tax" or a

'^ deficiency" and that the payment of the tax shown

on the return discharged any lien therefor, as was

held in Kelley v. U. S., 30 Fed. (2d) 193. Therefore,

if any lien existed under appellee's interpretation of

Section 409 of the 1921 Act and Page v. Skinner

(supra), it was erased by payment. No additional tax

having been determined before distribution, the assets

of the estate passed to appellants, as distributees,

without lien.

Furthermore, Section 318 (a) of the 1926 Act shows

that the only estate tax lien created by the 1926 Act

(Section 315 (a)) does not create a lien for a ''de-

ficiency". The section provides:

"If * * * the Commissioner deteraiines that

any assessment should be made in respect of any
estate or gift tax imposed by * * * the Bevenue
Act of 1921, the Commissioner is authorized to

send by registered mail to the person liable for

such tax notice of the amount proposed to be

assessed, which notice shall for the purposes of

this Act, be considered a notice under subdivision

(a) of section 308 of this Act."

In other words, the tax added to that which was re-

turned in 1921 becomes a "deficiency" when, as in

this case, it was determined after the 1926 Act became
effective. This section becomes mandatory in so far

as a lien for a "deficiency" is concerned, because, for

the purpose of determining a "deficiency", the last

sentence of Section 314 (a) uses the words: "Shall be
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subject to the provisions of section 308." Also, be-

cause Section 308 (a) deprives the Commissioner of

the right to assess, collect or distrain for a "de-

ficiency" until notice thereof has been mailed to the

person against whom the deficiency has been deter-

mined, and then not until the determination has be-

come final.

The estate tax provisions of the 1921 Act were re-

pealed. Under Section 318 (a) of the 1926 Act, the

Commissioner's only right under the 1921 Act in de-

termining a "deficiency" against the Rosenberg estate,

was to compute the amount at the rate prescribed in

the 1921 Act. (U. S. v. Cruickshank, 48 Fed. (2d)

352, 356.)

A study of all the sections of the 1921 and 1926 Acts

discussed above is convincing that, where a "de-

ficiency" is determined, under the 1926 Act the Com-

missioner must resort to Section 308 and fully comply

with its requirements before he can assess, lien, or

distrain the property of the estate for a "deficiency".

He complied with Section 308 (a) with respect to the

estate herein involved. After the decision of the

Board of Tax Appeals had become final, he attempted

to proceed, in accordance with Section 308 (b) and

the general law mentioned in Section 314 (a), to assess

against and collect the "deficiency" from the barren

estate. He could not collect from the estate because

no estate remained; warrant of distraint against the

estate could only be enforced against property in the

estate, and there was none.

To further demonstrate that the "tax" mentioned

in Section 409 of the 1921 Act and in Section 315 (a)
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of the 1926 Act are to be distinguished from a ''de-

ficiency", we call attention to Section 904 of the 1926

Act which confers jurisdiction on the Board of Tax

Appeals. For determination of matters relating to

estate taxes its jurisdiction is restricted by Sections

308 and 316 to the determination of ''deficiencies"

and the liabilities of transferees and fiduciaries. No
jurisdiction over the "tax" shown on the return is

conferred on the Board. The return tax is a confessed

liability, which must be paid within one year after

death or subject the estate to a lien under Section

315 (a) of the 1926 Act. But no lien for a '* de-

ficiency" can arise until Section 308 is fully complied

with (Section 314(a)), because the Commissioner's

determination is not bindino^ on the taxpayer, or com-

plete or enforceable, but remains entirely tentative

until, under one of the two contingencies provided in

that section, the determination becomes ratified and

enforceable. The determination by the Commissioner

is uncertain as to amount and enforceability until a

final determination under Section 308 makes a pro-

posed liability something definite. Congress expressed

no intention to create a certain lien on an micertain

liability. Section 308 (a) withheld from the Com-
missioner all right to enforce his uncertain determina-

tion of a "deficiency" and granted right to enjoin

him if he varied from the course prescribed. (U. S. v.

Cruickshank, 48 Fed. (2d) 352, 357.)

The deficiency herein involved was assessed .July 27,

1929 (Tr. ]). 4), and the assessment list therefor was

received by the appellee about August 14, 1929 (Tr.

pp. 11, 12), more than five years after the estate was
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distributed. How could a lien then arise against the

estate? Section 308 of the 1926 Act, imder which the

Commissioner and the administrator submitted the

deficiency issue of the estate to the Board of Tax

Appeals, contains no provision for a lien. How^ever,

the language of subsections (b), (c) and (h) of Sec-

tion 308 indicates that assessment and collection shall

be in the same manner as provided in R. S. Section

3182 (26 U. S. C. A., Section 102) which, with R. S.

Sections 3184 and 3186 (26 U. S. C. A., Sections 104

and 115) constitute the general law provisions where

there is no specific statutory provision creating a lien,

as in this case of deficiency.

Certainly no lien could be imposed against any

property not in the estate when the deficiency deter-

mination became final and assessment was made, nor

could warrant of distraint issued under the assessment

become effective against the estate or any one else, be-

cause the estate had long been barren. The decision

of the Board of Tax Appeals could warrant no lien or

distraint against any property not within the estate,

because the ''deficiency notice" was directed only to

the estate (Tr. p. 11) and the decision was against

only the estate. (Rosenherg v. Commissioner, 14 B. T.

A. 1340.) Under that decision, which was binding on

the Commissioner, assessment, lien and warrant of

distraint could be directed only against the estate and

affect only property remaining therein.

When the appellee and the Commissioner found the

estate of Rosenberg destitute of property to lien or

distrain, their resources to create a lien w^ere ex-

hausted unless resort was had to Section 316 of the
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1926 Act to proceed against the transferees and

thereby obtain a lien and opportunity to distrain. The

Commissioner i.colored Section 316, but this Court may
not overlook it in considering: the question as to

whether a valid lien has arisen against appellants'

property.

Section 316 of the 1926 Act is important in deter-

mining whether a lien exists against appellants as

transferees. We will not discuss it from the stand-

point of appellee. (See Appellee's Brief, pp. 11-15.)

Appellee contends that he had three remedies: (1) a

suit in equity, (2) transferee proceedings under Sec-

tion 316, and (3) by pursuing a lien u])oii the jn-op-

erty. His first remedy, if the right exists, has not

been invoked. He has refused to resort to his second

remedy. His third remedy does not exist, because we
have shown that no lien ever could attach to the

property of appellants under the statutes. If appellee

desires a lien he must, by the mandatory provisions

of Section 316, proceed in accordance with that section

and Section 308. If he does not so proceed he may
make no assessment of the deficiency or transferee

liability nor distrain or j)roceed in Court for collec-

tion. Section 316 (a) clearly provides that transferee

liabilities shall be subject to the same restrictions as

provided in the case of a deficiency. (See Section

308.) Therefore, no lien for a transferee liability can

be obtained except after compliance with Section 316.

We are not here arguing about remedies available to

the government, but are insisting that the attachment

of a lien is distinct from remedies for the recovery

of a transferee's liability.
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Appellee seems to deii}^ any application of the lien

provisions of R. S. Section 3186. (26 U. S. C. A., Sec-

tion 115.) As the warrant of distraint shows on its

face that it was issued pursuant to that section,

appellee's position seems peculiar. We believe we

have shown that the onl}^ lien that could arise on a

deficiency is one under the section, because the Reve-

nue Act of 1926 creates no specific lien for a de-

ficiency.

The foregoing detailed analysis of the statutes has

been made to demonstrate that neither imder the 1921

Act or the 1926 Act any lien rested on the gross estate

of Isidore Rosenberg which would encumber the

property distributed to appellants. Also, if no lien

rested on the property when distributed, none of the

subsequent proceedings against the estate cieated a

lien on the property which appellants received. If no

lien encumbered appellants' property, appellee admits

that they are entitled to the relief prayed for. (Ap-

pellee's Brief, p. 34.)

In this regard we desire to call the Court 's attention

to the latest decision relating to distraint against

transferees upon warrant issued against the taxpayer.

An income tax was assessed against the Wyoming

Coal Co. and distraint warrant was issued against

that company. With that warrant a deputy collector

sought to levy against the bank account of the Lion

Coal Co., transferee of the Wyoming Co. Farr, an

officer in both companies, was present when the deputy

collector undertook to levy on the bank account, and

taking a cashier's check on the Lion Company's ac-

count for the amount of the tax and interest, he
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delivered it to the deputy collector. The U. S. Circuit

Court of A])peals for the Tenth Circuit in The Lion

Coal Co. V. Anderson, IIT (323) C. C. IT. Federal Tax

Service (1932), \)]). 9488, 9490 (decided December 15,

1932), said:

"Prior to the enactment of Sec. 280" (the in-

come tax parallel of Section 316), ''Revenue Act,

1926 (44 Stat. 61), a tax liahility could only he

enforced afjainst a transferee of the taxpayer's

pro])orty ?>// a, snif in e(inity 'or an action at law

(Phillips V. Commissioner, 283 U. S. 589), and
property of such a transferee could not he laiv-

fully subjected to a distraint for taxes assessed

against the transferor.

It follows that the hank account of the Lion

Company could not he lairfully suhjected' to the

distraint and levy. Was it so subjected? Dis-

traint is regtdated hy statute. No sale can be made
for a period of ten days after the levy. Sections

117-19, Title 26, U. s". C. A. Such a procedure

was not carried out. Instead, when the deputy

collector undertook to levy upon the bank accomit,

the bank's officer prepared a cashier's check and
delivered it to Farr, an officer of the Lion Com-
pany, who then aavo it to the deputy collector.

Farr protested solely on the s^round that the tax

of the Wyoming: Company was being collected for

the wrong year.

We think the effect of the transaction was not

the unlawful subjection of the bank account to a

distraint, but a ]iayment made mider protest by
the Lion Com])any. The Lion Company instead

of paying the tax, could have enjoined the dis-

traint and sale of its hank a-ccount for such tax.

Sec. 3224, R. S., providing that 'no suit for the
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purpose of restraining the assessment or collection

of any tax shall be maintained in any court/

ivoidd not have irihihited such an injimction. The

injunction would not have been against the col-

lection of a tax, hut against the enforcement by

distraint of a legal or equitable liahiUty of a

transferee of the taxpayer's property." (Italics

and parenthesis supplied.)

The case cited deals with a payment made before

the enactment of the 1926 Act. However, it conclu-

sively holds that a distraint warrant issued against a

taxpayer cannot be utilized to distrain and levy

against the property of a transferee and, also, that

despite the provisions of Section 3224, R. S., injunc-

tion could issue to enjoin distraint of a transferee's

property under a warrant issued against the taxpayer.

This is exactly the position which we assert. The case

cited is in accord with the cases cited on pages 40-49

of appellants' opening brief.

If the Court gives any consideration to a lien exist-

ing under Section 409 of the Revenue Act of 1921,

then the foregoing decision would be directly applica-

ble to the contentions of appellants. They are not

attempting to enjoin the collection of a tax, but are

seeking to enjoin the enforcement by distraint of a

legal or equitable liability of transferees. The Section

280 referred to in the decision is the income tax

parallel to the estate tax provision regarding trans-

ferees found in Section 316 of the 1926 Act.
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3. THE REMEDIES CLAIMED BY APPELLEE DO NOT
CREATE THE LIEN HEREIN CONTESTED.

Appellee is apparently coni'used over our reliance

on Section ;516 and rei'erence to the remedies available

to the government. (See Appellee's Brief, pp. 11-15.)

The remedies for collection by the government are

not at issue here, except in so far as the. action of

appellee in this case is concerned. The government

might have sued appellants under the ''equitable

trust" doctrine, but it did not do so. Such a suit

would not be premised on a lien. The government

might have proceeded against appellants imder Sec-

tion 316 of the 1926 Act, but it refused to do so. It

then claims a third remedy: ''pursuing a lien upon the

property." This remedy is important in this case only

because it involves the question of a lien, under which

distraint may be exercised.

It is our contention that the third remedy is entirely

barred. First, because no lien is available to warrant

distraint and, second, because Sections 316 and 308

prohibit the utilization of such a remedy. The first

reason has been amply discussed in the preceding

section of our argiunent.

Section 316, relating to distributees of an estate as

transferees, distinctly states that the liability of a

transferee shall "be assessed, collected and paid in

the same manner and subject to the same provisions

and lunitations as in the case of a deficiency in a tax

* * * (including * * * the provisions authorizing

distraint * * *)." This provision requires reliance

upon Section 308 for procedure and limitation. That

section makes no provision of any kind for a lien for
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a deficiency and, consequently, none for a transferee

liability. But it does say that 'S?o distraint or pro-

ceeding in court" shall be begun until notice of deter-

mination is sent and, if appeal is taken to the Board

of Tax Appeals, not until its decision becomes final.

Sections 316 and 308 therefore prohibit distraint

against a transferee until the decision of the Board

has become final. After the decision becomes final a

lien may arise vmder R. S. Section 3186 (26 U. S. C.

A., Section 115) under which appellee might distrain.

However, this background for his present attempt to

distrain is absolutely lacking. The prohibition on

''collection" until Sections 316 and 308 have been

complied with is, of itself, a prohibition on distraint,

for distraint is but a method of ''collection". But, in

addition to prohibiting collection, the sections prohibit

"distraint". Thus, the remedy appellee seeks to as-

sert against appellants is not available or legal until

the Commissioner complies with the sections men-

tioned. (See Lion Coal Co. v. Anderson, supra.)

We wish it understood that we are not here urging

that Section 316 is an exclusive remedy, as appellee

seems to miderstand to be our position. We do con-

tend, however, that as the government has failed to

comply with the available primary remedies, the

remedy sought to be used in this case is premature

and unavailable under Sections 316 and 308 of the

1926 Act.
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4. THE CASE OF KELLEY v. UNITED STATES.

In his brief (pp. 27-31) appellee seeks to show that

Kelley v. U. S., 30 Fed. (2(1) 193, is no authority for

any of our contentions in this case. Before discussing

the case it may be well to point out that appellee mis-

conceives our position regarding the deficiency at issue

herein. We do not contend in this case that the de-

ficiency is separable into two parts—one an additional

tax and the other a refund added thereto. And we do

not rely upon Kelley v. U. S. to support any such con-

tention. We admit that the government had a remedy

to recover an erroneous refund. We rely on that case

as authority for our claim that no lien was imposed

on the property of the estate of Isidore Rosenberg by

Section 409 of the 1921 Act.

In the Kelley case, the government brought suit in

equity to enforce a lien under Section 409 of the 1918

Act (which is identical with Section 409 of the 1921

Act) for the amount of a refund erroneously paid, as

a part of the estate tax. That ease is parallel to the

one at bar on the following points: (1) The estate tax

shown on the returns in each case was paid before the

''due date" prescribed in Sections 406 of the 1918 and

1921 Acts; (2) long after the estate tax was paid, re-

fmids were allowed in both cases; (3) the Commis-

sioner asserted a lien to exist under Section 409 of the

1918 Act in the Kelley case and, in this case, asserted

a lien for a deficiency under Section 409 of the 1921

Act after the estate had been distributed and the 1921

Act had been repealed. Up to the time the refmids

were made and until they were determined to have
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been erroneously paid, the status of the two estates

was the same.

When the deficiency was determined under the 1926

Act against the estate of Isidore Rosenberg it w^as, as

we have shown in subsection 2 of this argument, some-

thing apart from the tax contemplated by Section 409

of the 1921 Act. The deficiency was not determined

until after the estate was distributed, but appellee

insists that it, and the amount of the erroneous re-

fund included in it, constituted a pai*t of or recreated

a lien under Section 409 of the 1921 Act. We there-

fore believe that the decision of this Court in the

Kelley case destroys appellee's claim. And, it should

be remembered, that case is the only one considering a

lien under Section 409 (which is the same in both the

1918 and 1921 Acts).

This Court, in deciding the Kelley case, considered

whether the government could proceed in equity to

enforce a lien under Section 409 and held that it

could not, because no lien existed, saying

:

"When once paid, a tax is gone, and a refund

of the money does not restore it. ' If the owner or

any other person entitled to make payment of the

tax shall do so, the lien will not only he discharged

absolutely, hut all autJiority to proceed, further

against the property will he at an end/ " (Italics

supplied.)

We maintain that this is conclusive as to the correct-

ness of our position. At the time the erroneous re-

fund was found in this case, all taxes had been paid

and there was no lien on the estate. The finding of

that error in 1929 could not, imder the foregoing
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quotation, restore the lion any more than it could in

the Kelley case—the 1921 Act has been repealed and

revival of a lien thereunder was impossible. The
determination of the deficiency was entirely a result

of the erroneous refund. The detennination that the

refund was erroneous resulted in an increase of the

amount of the estate tax so that a deficiency could

be found. A deficiency beinc^ found the erroneous

refund was added to it. Had the administrator im-

mediately paid the tax deficiency, no method of re-

covery of the erroneous refund would have remained

to the Collector but to sue in law as this Court re-

quired in the Kelley case. Thus, we see that the deci-

sion in the Kelley case is decisive of the lien issue in

this case.

Our conclusion is based upon arguments already

detailed in subdivision 2, supra. The lien under the

1921 Act was discharged by payment and the only

lien upon which appellee relies is one which he insists

was maintained as a result of that Act. A lien a,2:ainst

the estate under the 1926 Act would be a lien against

nothing, for the estate was fully distributed before

that Act went into effect. The tax under the 1921

Act w^as paid while that Act was in force, and under

the facts related, none could arise under that Act.

Appellee cites Levy v. Commissioner, 48 Fed. (2d)

725, to oppose our interpretation of the Kelley deci-

sion. We see nothing in that case to minimize the

direct declaration of this Court in the Kelley case nor

to affect our claim that the Kelley ruling is applicable

here.



28

In the Levy case the estate does not appear to have

been distributed when the deficiency was determined,

here it was. In that case the executors were the appel-

lants to this Court from the Board of Tax Appeals

decision upholding the determination of the Commis-

sioner, a different situation from that appearing in

the Kelley case. In the Levy case, no question of the

existence or continuance of a lien arose, while in the

Kelley case the non-existence of a lien was the real

issue upon which this Court remanded the case to the

lower Court. In the Levy case the Court failed to

give any attention to Section 315 (a) which provides

that imless the tax is paid '' sooner" than the ''due

date" fixed in Section 314 (a) it shall become a lien,

nor the exclusion of a ''deficiency" from lien, collec-

tion or distraint found in Section 314 (a). There is

nothing in Section 407 of the 1921 Act to warrant a

holding that a lien which did not arise while the 1921

Act was in force could retroactively be put in force

by the determination of a deficiency and thus create a

lien under Section 409 of the 1921 Act long after that

Act had been repealed. Sections 318 (a) and 308 of

the 1926 Act absolutely preclude such an interpreta-

tion. A statute is not retroactive unless specifically so

declared in the statute and there is no provision for

retroactive revival of estate tax liens in the 1926 Act.

The Revenue Act of 1921 was repealed and the treat-

ment of any deficiency in a tax which accrued under

that Act must be under the provisions of the 1926 Act.

(See, Section 318 (a).) Such treatment means that if

any lien is created it must be under the Act of 1926.
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5. PROCEDURE BY DISTRAINT.

On pap^es 23 and 24 of his brief, appellee states that

procedui'e by distraint may be utilized only when

there is a lien on property belonging to the person

liable to pay the tax or on jn'operty which has passed

into other hands while the lien exists. We can admit

this statement without grant of any comfort to

appellee.

When the deficiency a.e^ainst the estate of Isidore

Rosenberg was determined, so that a lien might have

arisen, there was no property in the estate (the per-

son liable for the tax) upon which a lien could rest

or against which distraint warrant might issue. Ap-

pellants did not take i^roperty burdened by lien from

the estate, so no lien rests on their property nor can

it be distrained legally.

However, we find appellee's discussion of procedure

on distraint deeply silent on the procedure attempted

here. Where is his authority for distraint against the

property of appellants on a warrant addressed to

someone else? A warrant is a process which operates

only against the person (in this case the estate) named

therein. (Appellants' Opening Brief, p. 15.) No war-

rant of distraint directed to the estate may operate

against appellants' ])roi)erty, as transferees. (Lion

Coal Co. V. Aiulerson, supra.)

Appellee's procedure on distraint is entirely illeual

because (1) there was nothing in the estate to which

a lien could attach when the deficiency, which might

have created a lien, was determined, (2) the distraint

warrant, under which appellee seeks to sell appellants'

property, is directed to an estate and not to appellants,
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and (3) appellants have in no way been held to be

liable as transferees.

III. COMMENT ON MISCELLANEOUS POINTS.

(a) We have set forth our reasons for right to

injunction in this case at some length in appellants'

opening brief, (pp. 27-56.) Appellee has failed to

disclose any good reason in his reply brief to show

why injunction should be denied, but, to the contrary,

has admitted (Appellee's Brief, pp. 33, 34) that we

are not barred from injunctive relief by the provisions

of R. S. Section 3224. (26 U. S. C. A., Section 154.)

This admission should assure us the relief sought.

We direct the Court's specific attention to the para-

graph at the top of page 34 of appellee's brief. As

we read it, after the admission found on page 33,

appellee tacitly admits that in this case his proposed

actions, which we seek to enjoin, would be an mi-

authorized trespass upon appellants' property. This

w^ould seem to w^arrant no other action by this Court

than to reverse the decision of the Court below and

direct that injunction issue.

(b) Appellee states that he can see no reason why

the beneficiaries or heirs should have the right to

litigate the merits of a tax after the administrator has

litigated it. (Appellee's Brief, p. 34.) This is rather

an astounding statement. The rights of transferees

are independent from those of an executor and may

be adverse. The statute provides a procedure for their

protection, and for appellee to argue to the contrary

in the face of so many Court decisions seems to be a



31

futile gT-asp at a straw in a last endeavor to save a

losing case.

(c) On pages 31 and 32 of his brief, appellee seems

to misunderstand our views as to the application of

the word "sooner", as used in Section 409 of the 1921

Act, to the ''due date" as used in Sections 406 and

408. We believe that we had been definite in explain-

ing our meaning in our opening brief and believe we
have made it clear in subdivision 2 of our argument

(supra). However, we do not desire the Court to mis-

take our explanation. While the 1921 Act was in force

no lien for estate tax could arise until the **due date",

defined in Sections 406 and 408, had arrived. If the

tax was not paid ''sooner" than that "due date" it at

once became a lien on that date, whether or not a

return was filed. If a return was filed and the tax

shown thereon was fully paid "sooner" than the due

date, no lien would arise if the return was made in

good faith. And we might inject here that lack of

good faith has never been charged against the Rosen-

berg return. If, during the time the 1921 Act was in

force, the tax shown on the return was paid within

the specified time and an "additional tax" was fomid

to be due as provided in Section 407 a lien of a dif-

ferent character would arise for such "additional

tax". The liens provided in the two sections are

different, both in their creation and their life. That

under Section 409 is for ten years from the "due

date", while that in Section 407 does not arise until

one month after notice and demand for its payment
has been made and contimies indefinitely until paid.

It is this distinction which discharged the lien under
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Section 409 when the tax was paid and would have

permitted another lien to arise if an ''additional tax"

had been found while the 1921 Act was in force. There

is sound reason for the distinction between "returned

tax" and ''deficiency" in estate taxes. The vast ma-

jority of estate taxes are returned correctly and paid.

Deficiencies arise infrequently and usually are found

long after the returned tax has been paid and at a

time estates are ready for distribution. The lien for

the returned tax is provided in order to enforce a

prompt payment of that tax and avoid delay of dis-

tribution. By returning a tax the executors have con-

fessed its correctness. With respect to a deficiency it

may be said that its determination is not to be ex-

pected to such a degree as to warrant a lien therefor

before its determination and the date it becomes final.

Even when it is determined by the Commissioner, it is

not final or certain, as is a returned tax. Therefore a

separate lien for a "deficiency" meets reason and

permits executors to distribute and be freed from

liability. (See Lindley v. U. S., 59 Fed. (2d) 336, 338.)

So we assert that appellee's claim of a continuing lien

under Section 409 is untenable. No "additional tax"

being found against the Rosenberg estate during the

life of the 1921 Act or before the estate was dis-

tributed, there could be no lien on the property when
it passed to appellants on distribution.

IV. CONCLUSION.

In considering this case we would have the Court

fully appreciate that we are not contending that any
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revenue statute is illegal. Injunction is sought to

restrain appellee from violating the provisions of the

revenue acts involved and the administrative officers

from resorting to illegal methods, interpretation, and

procedure. We ask that these administrative officers

be bound to conform to the powers granted them and

do not exceed them.

Furthermore, this is not a proceeding to enjoin the

collection of a tax. Appellants are not taxpayers, no

assessment of a tax liability has been made against

them, and no assertion or determination of any liability

has been made against them as required by statuti

They are strangers and outsiders to the operation of

the Revenue Acts and appellee has made them so by

his actions. (See, TJie Lio)i Coal Co. v. Anderson,

supra.)

The brief of appellee does not establish his case.

He admits his failure to comply with the applicable

statutes (Sections 316 (a) and 308 (a) of the Revenue

Act of 1926), he also admits that appellants may not

pay the tax and recover as provided in Section 319 (a)

of the 1926 Act, and he further admits that appellants

are not barred from injunction by R. S. Section 3224.

Appellants respectfully contend that the judgment

of the lower Court should be reversed and injunction

granted as prayed for.

Dated, San Francisco,

February 6, 1933.

AdOLPHUS E. GRAn»XER,

Attorney for Appellants.
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The appellants request a rehearing* in this case be-

cause they believe that this Court has fallen into

grievous error regarding certain propositions of law

upon which it bases its decision and, in addition, has

misapprehended and not thoroughly considered the

facts essential to a correct decision.
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STATEMENT.

In making this petition appellants are not chal-

lenging that portion of the decision which holds that

the Collector was not restricted by Sections 316 (a)

and 308 (a) of the Revenue Act of 1926 to the deter-

mination of the liability of appellants as transferees,

although we believe the decision in error on that point

and reserve the right to challenge the decision on that

issue if it becomes necessary to appeal.

This petition is specifically directed to that part of

the decision which denies appellants' injunctive relief

under the facts alleged in the bill of complaint,

w^hich holds that Section 409 of the Revenue Act of

1921 provides a definite and continuing lien against

propei-ty which was once a part of the estate of

Isidore Rosenberg, regardless of the fact that the

estate tax shown on the return was duly paid before

the due date therefor, and no additional tax w^as

found imtil long after the estate had been distributed,

which entirely ignores the statutory provisions of the

Revenue Acts of 1924 and 1926 which supersede the

provisions of the Revenue Act of 1921, and which

denies injunction against the Collector, where his

actions are tacitly admitted to be in error by appellee

and are ignored by the Court in its decision.

Furthermore, this petition is filed in order that this

Court may have the opportunity of correcting what

we believe to be serious errors and unsound conclu-

sions made in its decision, rather than to seek review

by the Supreme Court.



GROUNDS FOR REHEARING.

1. The decision rendered i^rovides a lien for estate

taxes that is novel and unsupported by the authoriti(;s

relied upon by appellee and by the (^ourt and there-

fore deserves a most thorough reconsideration by the

Court,. The decision declares principles of general

application and of great })ublic importance, because

it subjects all distributees of estates to possible loss

of their property by seizure and sale without due

process under the concealed and unascertainable liens

which the decision warrants or creates. Even the title

of purchasers of proi)erty for value from distributees

is placed in danger by the decision. Such a lien as

the decision declares to exist is not a matter of record,

is not affected by payment of the tax shown on the

return or subsequently determined, and apparently

requires no notice of lien to be filed by the Collector,

regardless of the fact that an estate has been dis-

tributed. Such a lien may be protracted to the limit

of the ten year period declared by the Court through

failure of the Commissioner to determine any addi-

tional tax. The extended continuance of such an in-

definite lien as the decision declares will work unwar-

ranted hardship on distributees, by rendering it diflfi-

cult to sell, mortgage or ])ledge their properties, be-

cause the lien is not provided by any statute in force,

it is not required that the liability of distributees as

transferees be determined, and seizure and sale seems

to be warranted against any person owning the prop-

erty at the time the Collector acts within the ten year

period upon the Commissioner's mireviewable declara-

tion that more tax than that paid is due from the

estate.



2. The question stated by the Court on page 3 of

its printed decision as the only remaining- question

to be solved, viz.: "Is there a valid and subsisting

lien upon the property enforceable by distraint?",

discloses a complete misunderstanding of the issue

presented in the bill of comphiint. The issue upon

which the injunction was sought is : May the Collector

seize and sell the property belonging to appellants

under the proceedings complained of, when no tax

liability has been determined against them and the

Commissioner has refused to take the necessary statu-

tory steps to determine whether they are liable? (See

Appellants' Brief, pp. 5, 6; Appellants' Reply Brief,

p. 1.) Furthermore, after erroneously stating the

issue, the decision says: "It is conceded that if such

a lien attached to the property it arose under Section

409 of the Revenue Act of 1921." This is a mistake.

(See Appellants' Reply Brief, pp. 3 to 6.) Appellants

never conceded that Section 409 of the Revenue Act

of 1921 had any application to the additional tax

determined by the Board of Tax Appeals, the assess-

ment of the deficiency by the Commissioner, the de-

mand made on the administrator, the issuance of the

warrant of distraint, or the attempt to levy upon the

property of appellants. To the contrary appellants

have insisted that the Collector had no authority to

do anything under Section 409 (supra). A correct

decision can never be made ui)on an incorrect con-

ception of issues, facts, or law.

3. That part of the decision of this Court on which

rehearing is sought is founded upon a non-existent
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issue and a concession which was never made, and

therefore is wholly erroneous in its conclusions.

4. By denial of* the injunction soui^ht by the appel-

lants; by i.c^orinft- the fact that the Commissioner of

Internal Revenue elected to proceed under Section

308 (a) of the Revenue Act of 1926 and determined a

deficiency thereunder and thereon caused assessment,

demand for payment, and issuance of \varrant of dis-

traint to be made against the administrator of the

estate of Isidore Rosenber.c^, deceased; by ic^norinq;

the distinction between ''the tax" as shown by the

return and the "additional tax" or "deficiency" pro-

vided in the Revenue Acts of 1921, 1924 and 1926; by

ignoring the fact that the "deficiency" determined by

the Commissioner, which affords the real issue in this

case, consisted partially of an additional tax and

partly of an erroneous refund; by iqiiorini? the fact

that the Revenue Act of 1921 contains no provision

for recovering an erroneous refund or treatins^ it as

a tax and by ignoring all of the estate tax provisions

of the Revenue Acts of 1924 and 1926, this Court has

determined a lien to exist which is not provided for

in any statute and which is contrary to law. (See

Appellants' Reply Brief, pp. 11-22.)

5. The decision is legislative in character in that

it provides a lien without regard to specific applicable

statutes and of uncertain character which the Collec-

tor may enforce agamst appellants by seizure and

sale, without restriction of prohibitive statutes and

w^ithout I'egard to the fact that appellants are not tax-

payers and have never been determined to be liable



for any tax or deficiency due from the estate of

Isidore Rosenberg, deceased.

6. The decision in this case in effect annuls the

decision of the Board of Tax Appeals in Rosenberg v.

Commissioner, 14 B. T. A. 1340, under which the

Commissioner made the assessment and the Collector

issued the warrant of distraint, the enforcement of

which is the cause for filing the bill of injunction in

this case, in the following particulars

:

(a) The decision ignores the fact that the pro-

ceeding before the Board was brought under the

only statutory provision open to the Commis-

sioner (Sections 307 and 308 of the 1926 Act,

which are the comparative sections to Section 407

of the 1921 Act) for any assessment, collection or

distraint on account of an additional tax.

(b) By holdmg that there is a method of

enforcement by distraint under the Revenue Act

of 1921 or Sections 3187 and 3188, U. S. Revised

Statutes, of a tax deficiency determined after the

1926 Act became effective, other than by com-

pliance with Section 308 (a) of the 1926 Act.

(c) By holding that Section 409 of the 1921

Act or R. S. Sections 3187 and 3188 provide the

lien which may be enforced against appellants,

the Court ignores the fact that there is no pro-

vision in the 1921 Act for a lien for an erroneous

refund and the fact that only the Revenue Acts

of 1924 and 1926 provide for adding an erroneous

refund to a deficiency in tax. I^he actual defi-

ciency in tax has been paid (R. 10, 11), so that



nothing- i-einaiiis im])aid but the erronooiis refund

and no li(>n exists for that under Section 4(^.1

The decision therefore erases all liability of ap-

pellants.

(By failure to grant ap}K.'llants' prayer for injunc-

tion to prevent distraint under the existing ineffective

warrant, the foregoing effect of the decision of this

Court is the only one we can conceive.)

7. The decision of the Court ignores the clean cut

distinction between Sections 407 and 409 of the Reve-

nue Act of 1921. Section 407 relates to an "additional

tax" found after ''the amount of a tax" shown on a

return made in good faith "has been fully paid" and

provides its own method of collection and for a lien

distinct from that provided in Section 409. Therefore,

considering the Estate Tax Title of the Act as a whole,

Section 409 can be said to provide a lien only for

"the tax" shown on the return. The sections of the

Estate Tax title can not be isolated and one deprived

of meaning in order to give another a broader effect.

Certainly Congress would not have provided a sepa-

rate lien for "additional taxes" if it contemplated

that the lien for "the tax" should operate for addi-

tional taxes, nor can it be expected that Congress

intended that an additional tax should be protected

by two liens—one for a ten year period and the other

for an milimited period. On examination of the com-

parative sections of the Revenue Acts of 1924 and

1926 it shows the intention of Congress to be to the

contrary. (Cf. Sections 307 and 308 of the 1924 and
1926 Acts with Section 407 of the 1921 Act, and Sec-
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tion 315 of the 1924 and 1926 Acts with Section 409

of the 1921 Act; which are to be found in the Appen-

dix to Appellants' Brief. See Oesterlein Machine

Co., 1 B. T. A. 159, 161.)

8. The decision ignores the fact that Section

308 (a) of the Revenue Act of 1926 provides the only

method for the recovery of the additional tax deter-

mined against the estate of Isidore Rosenberg by the

Commissioner on September 25, 1926. (See Section

318 (a). Revenue Act of 1926.) Without resorting to

that remedy, no lien, distraint or proceeding in Court

might be had to enforce payment of the tax liability

asserted.

9. The decision ignores the fact that, though Sec-

tion 316 (a) of the 1926 Act ma}^ not be the exclusive

remedy against transferees, it nevertheless bars assess-

ment, and distraint against transferees (such as ap-

pellants) if the Commissioner fails to resort to such

section to enforce the liability of transferees. The

Commissioner may waive his right to pursue a trans-

feree under the section and resort to the Courts to

collect from him, but he cannot thereby avoid the

prohibition of distraint. (See Appellants' Reply Brief,

pp. 20-22 ; Michael v. Commissioner, 22 B. T. A. 639,

642, 643.)

10. The decision errs in holding that the Collector

has the power to seize and sell the property of appel-

lants for any tax or deficiency due from the estate of

Isidore Rosenberg, under the provisions of Revised

Statutes, Sections 3187 and 3188, by virtue of the

asserted continuing lien alleged to be created by Sec-
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tion 409 ,)f tlie Rcvcniic Ad of 1921 or by the lien

which the (h'cisioii seeks In ereate, for the following

reasons

:

(a) Until appellants are held to be liable as

transferees for the asserted tax liability, and de-

mand and notice for the payment of a transferee

liability has been made upon them and they then

refuse to pay the tax liability, no lien can be en-

forced a.i^ainst them or warrant of distraint issued

under Sections 3186, 3187 and 3188, U. S. Re-

vised Statutes (26 U. S. C. A. Sections 115, 116

and 117). {Michael v. Commissiouer, 22 B. T. A.

639, 642.)

(b) Appellants have never been adjudicated

to be liable for any part of any tax which may
be due from the estate of Isidore Rosenberc:, nor

has any demand or notice to pay any determined

transferee liability been made upon them or any

of them.

(c) Distraint, seizure and sale of the prop-

erty of appellants is forbidden by Sections 316 (a)

and 308 (a) of the Revenue Act of 1926, unless

the Commissioner elects to have their liability as

transferees determined in accordance with those

sections, and, as he has not done so the provi-

sions of Sections 3186, 3187 and 3188 are not

applicable against your appellants. {Michael v.

Commissiouer, 22 B. T. A. 639, 642, 643.) The
decisions relating to transferee proceedings before

the Board hold only that the remedy of suit for

recovery against transferees is not barred. Sec-
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tion 316 is an alternative remedy, and the Courts

have in no way limited or held iiriproper the re-

strictions on distraint, seizure and sale provided

therein.

12. The decision is in direct conflict with Phillips

V. Commissioner, 283 U. S. 589, 597; LiO)i Coal Co. v.

Anderson, 62 Fed. (2d) 325, 328; United States v.

Garfunkel, 52 Fed. (2d) 727, 729, and other decisions

of Federal Courts in holding- that a tax liability may
be enforced against a transferee of the taxpayer's

property by distraint without proceedings being taken

under Sections 316 (a) and 308 (a) of the 1926 Act.

The cumulative remedy, suit in equity, does not con-

template a lien or distraint. No suit has been brought

in this case.

13. The decision is in direct conflict with Dreyfuss

Dry Goods Co. v. Lines, 24 Fed. (2d) 29, 31, in hold-

ing that Section 3187, U. S. Revised Statutes, contem-

plates the distraint and sale of property belonging to

any one else than the delinquent taxpayer (which in

this case was the estate of Isidore Rosenberg, de-

ceased).

14. The decision is in direct conflict with United

States V. Cruickshank, 48 Fed. (2d) 352, 356 and 357,

in holding, contrary to the provisions of Section

318 (a), that the Revenue Act of 1926 does not absorb

and thereby repeal Section 409 of the Revenue Act

of 1921.

15. That miless it intended to reverse the decision

in Kelley v. United States, 30 Fed. (2d) 193, the
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decision of this Court is in direct eonfliet with that

case, which properly held that ''When once paid, a

tax is gone" and lien aii^ainst the i)roperty is dis-

charged. While the Kelley decision held that a refund

would not 7'estore the lien, it is equally true that the

finding of an additional tax would not i-cstoi-c it inidcT-

Section 409 of the 1921 Act or the similar provisions

of subsequent acts, because a special lien with a spe-

cial method of collection is jjrovided for additional

taxes or deficiencies. (Sec. 407, Act of 1921; Sec.

308 (b), 1926 Act.) The Court should bear in mind

that the Kelley case was a suit to recover an errone-

ous refund under the alleged authority of Section 409

of the 1918 Act (which is identical with Section 409

of the 1921 Act herein involved) and on the assump-

tion that there was a lien under that section the

United States brought suit. The Court held that there

was no lien and recovery could not be had on the

theory that a lien existed. Also, it should be borne

in mind that in its decision in this case the Court has

ignored the decision of the Board of Tax Appeals

juid, therefore, in apparently holding that Section 409

is warrant for the lien in this case, it is recognizing

that only the amount of an erroneous refmid is in-

volved in this case. Therefore, as the Court declared

in the Kcllfi/ case, there can be no existent lien under

Section 409.

16. The decision is in direct conflict with Levy r.

Co)nmissioner, 48 Fed. (2d) 725, 726, wherein the facts

are parallel to those involved in this case, in that the

Court therein held that Sections 307 and 308 of the

Revenue Act of 1926 were properly applicable to the
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enforcement of a deficiency (which included an errone-

ous refund) although the return was made and the

tax paid thereon while the 1921 Act was in force and

before the due date therefor prescribed in Sections

406 and 408 of that Act. By that decision this Court

held that where the tax shown on the return filed

under the 1921 Act w^as paid before the due date and

where the deficiency was not determined until after

the 1926 Act went into effect the resort to Sections

307 and 308 was proper. If that decision was correct,

and we believe it was, then the decision herem chal-

lenged repealed the Levy, decision, as well as Rosen-

herg v. Commissioner (supra), or else the Court im-

properly held in this case that Section 409 provided a

lien which could be arbitrarily collected without proc-

ess from any owner (even a purchaser for value) of

property which had once been a part of an estate

until the ten year period expired. The comment made

by the Court in the challenged decision (]). 5) states

the fact that the deficiency determined in the Levy

case '^ included the amount of the refund does not

effect our conclusions". If that statement is now the

opinion of the Court, the Levy case must fall, because

in this case the Court has refused to recognize Section

407 of the 1921 Act, which provided for additional

taxes and was the foundation for Sections 307 and 308

of the 1926 Act upon which the Levy case was based,

and seeks to utilize Section 409 of the 1921 Act as the

basis for an midescribable lien of infinite scope, even

though that section does not contemplate an erroneous

refund and the 1921 Act does not provide that an

erroneous refund is part of a tax.
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17. The decision is in direct conflict with Prnjc v.

Skinner, 298 Fed. 731, upon which the decision of this

Coui-t relies as .-i partial basis for the li<'n wliicli it

declares. While we do not admit the ay)])licability of

that decision to the case at bar, we submit that, if the

Court relies upon the portion of tlu; decision (juoted on

page 4 of its decision in this case, it must also hold

that the lien is enforceable by sale only after ])roceed-

ings in Court. The Commissioner has refused to

resort to any proceedings against appellants except to

attempt distraint on the property of appellants on a

warrant issued against the administrator, when the

liability of appellants for any tax of the estate has

never been determined to permit collection from them

by any means.

18. The decision is in error in denying that appel-

lants are entitled to injunctive relief for the follow-

ing reasons

:

(a) The only injunctive relief sought by ap-

pellants is against the Collector for attempting

to sell their property under a warrant of distraint

addressed only to the administrator of the estate

of Isidore Rosenberg, deceased, and which was

issued as a result of assessment and under the

specific provisions of Sections 307 and 308 of the

Revenue Act, which the decision of this Court

entirely ignores.

(b) The Court has ignored the fact that no

proceedings for distraint under any other \)vo-

vision of any other statute have been taken by the

Collector.
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(c) The Court has ignored the fact that appel-

lants are distributees (transferees) of the estate

of Isidore Rosenberg, deceased, and that they

have never been determined to be liable for any

tax or deficiency in tax of said estate.

(d) The Court has ignored the fact that ap-

pellee has conceded the authority of Long v. Rass-

mussen, 281 Fed. 236, 238, as authority for in-

junction in this case. Appellants are non-taxpay-

ers and are entitled to relief.

(e) As the Court's present decision is written,

appellants are entitled to injunction because the

Court does not, and cannot under the issues, de-

termine a transferee liability against appellants.

(f) The entire reasoning of the Court in its

opinion does not disclose any warrant for denial

of the injunctive relief prayed for. The decision

that the property "was impressed with the lien

and is subject to seizure and sale" does not

abolish the prerequisites for enforcing the lien,

i. e. assessment as prescribed in R. S. Section 3182

(26 U. S. C. A., Sec. 102), demand for payment

on the person liable to pay the tax as prescribed

by R. S. Sections 3186 and 3187 (26 U. S. C. A.,

Sees. 115 and 116), refusal of the person liable

to make payment and issuance of a distraint war-

rant against him, as prescribed in R. S. Section

3188 (26 U. S. C. A., Sec, 117). Appellants have

never been determined to be liable for the tax

and, in addition, none of the foregoing prerequi-

sites to enforcement of distraint have been taken
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by the (\)nimission('i' or Collcctoi-. It is this ac-

tion of the C'Olleetor whicli wo seek to resti-ain

and not his lack of action on assumed liens which

he has never attempted to enforce.

ARGUMENT.

I. RIGHT TO INJUNCTION.

Appellee has conceded that appellants are entitled

to injunctive relief against the Collector for unauthor-

ized trespass upon appellee's property, if they are

not liable for the tax (x\ppellee's Brief, pp. 33 and

34), imder his approval of the doctrine laid down in

Long V, Fassmusscn, 281 Fed. 236, 238, and the dnivt

has apparently accepted this concession. (Decision,

p. 1.) Should the Court desire to consider the various

other grounds which are authority for gi-anting the

injunction sought in this ])roceeding, we refer to pages

27 to 53 of appellants' brief for a complete consid-

eration of that issue.

However, appellee has attached a reservation to the

foregoing concession by stating that if "the Collector

w^as seeking to enforce a statutory lien for a deficiency

in tax property assessed, appellants have not made

out a case to support this prayer for injunctive re-

lief." This reservation apparently does not find

approval by the Court, nor does it conform to the

position assumed by appellee in his brief or to any

statute.

In his brief, appellee relies entirely upon Section

409 of the Revenue Act of 1921, and its correspond-
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ing sections (Section 315) in the x\cts of 1924 and

1926, which provide a ten-year lien for the tax. (See

Appellee's Brief, pp. 7, 15-23.) It should be noted

that appellee carefully ignores the effects of Section

407 of the 1927 Act and Section 308 (a) of the 1926

Act. The reservation mentioned above imder the exact

language contained in the brief does not affect its

concession or deprive appellants of their right to in-

junction. It is well established law that a lien ^'is not

created by law itself, without any action by officers

mider the law." (The U^iited States v. The Pacific

Railroad, 1 Fed. 97, 102, 103.)

It matters little to appellants whether a lien arose

as a result of the assessment made under Section 308

of the Revenue Act of 1926, or under Section 409 of

the Revenue Act, or through the decision of the Court

which we seek to review. If any lien existed it could

not be attacked until the Collector moved to enforce

it. In this case the Collector has moved on only one

asserted lien. He filed a notice of lien under the

assessment made on the determination of a ''de-

ficiency" by the Board of Tax Appeals and by the

Collector mider Section 308 of the 1926 Act. The

notice of deficiency was addressed to the executrix of

the estate of Isidore Rosenberg, deceased, the notices

and demand for payment were addressed to that

estate, the notice of tax lien asserted a lien against the

estate, and the warrant of distraint was directed to the

estate. In none of these proceedings were appellants

named. When all the above mentioned acts were per-

formed there was no property in the estate subject to

a lien which the Collector might enforce under Section
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308 of the 1926 Act and Revised Statutes, Section 3186

(26 U. S. C. A. 115), the only provisions under which

the Collector mi.i;ht act on the determination, assess-

ment and advice of the Commissioner. (Pool v. WaJsh,

282 Fed. 620, 621; Livingstone v. Becker, 40 Fed. (2d)

673, 674, 675; Long v. RassniKssen, supra.)

Because the ^ross estate had vanished and all prop-

erty had been distributed, the proceedings against the

estate of Isidore Rosenber,"' were inetfective. The

lien which the C/ollector was attempting to enforce

was non-existent and of no effect, because it was

directed to the estate and the estate had nothing to

which the lien might attach. No broader interpreta-

tion may be made of this conclusion, because no other

assessment has been made, no other demand for and

notice of payment has been given, no other distraint

warrant issued, and no other notice of lien filed as

disclosed by the bill of complaint.

This Court nuist confine itself to the action of the

Collector complained of, and not consider other steps

which might be attempted. We seek to enjoin the

Commissioner from trespass on the property of aj)-

pellants in attempting to collect a tax assessed against

the estate by sale under distraint warrant issued

against the estate, when the ]^roperty was not a part

of the estate and belonged to appellants long before

the deficiency sought to be recovered was determined.

No lien on the pro])erty could exist under these cir-

cmnstances. This suit is not to restrain assessment

or collection of the tax against the estate, but to enjoin

trespass upon the property of appellants. The appel-

lants are not taxpayers and have never been deter-
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mined to be liable for the tax. This situation places

appellants squarely within the provisions of the de-

cision in Long v. Rassmnssen, 281 Fed. 236, 238, which

both the Court and the appellee concede to be ade-

quate authority for the issuance of injunction against

appellee. (For further authorities and argument, see

Appellants' Brief, pp. 27-53.) It must be remem-

bered that the remedy alternative to that provided in

Section 316 of the 1926 Act to hold appellants liable

as transferees is a suit in equity under the "equitable

trust doctrine." If that doctrine is resorted to the

prohibitions against distraint provided in Section 316

remain in force.

II. THE LIEN.

With all respect to the Court, it appears that it has

been led to erroneous conclusions, regarding the lien

involved and the remedy sought, through over-reliance

on appellee's brief, which confuses the issues and

omits consideration of the essential elements of statu-

tory law involved. The brief and the decision seek

to place appellants in the position of contesting a lien

and a tax. As the decision reads, its meaning can be

understood only by referring to appellee's brief. The

points of importance in appellants' briefs stand ig-

nored and unanswered in the decision. This comment

is made with regret, but, because the issues herein

involved are of such great public importance, we

reluctantly state what appears to be the situation.

There is only one lien before this Court and that

one is ineffective, because it could not be impressed on

the property of appellants under Section 308 of the
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1926 Act, due to the fact that no deficieiu-v in tax was

determined until after ai)pellants received their prop-

erty and that when the tax was found, distraint war-

rant issued, and lien filed against the estate of Isidore

Rosenberg- there was nothinc; in the estate to which a

lien could be affixed. The distributees were not tax-

payers and the tax could not be collected from them

by sale of their properties until they were determined

to be liable. (Lion Coal Co. v. Anderson, 62 Fed. (2d)

325, 328.) The Commissioner refused to detenuine

them liable. (R. 21.) It was the realization of this

fact which probably led appellee to divert the Court's

attention from the unenforceable situation and the

imlaw^ful attempt to levy from which appellants seek

relief by injunction.

Ignoring the unenforceability of the warrant of dis-

traint and the useless lien described above, appellee

asserts a lien which he claims to have attached on the

date of death, affixed itself fast to the items of prop-

erty of the estate, and was operative against not only

the taxpayer estate, but against all successors to title

of the property of the estate which was distributed,

for a jjeriod of ten years after decedent's death. This

asseried lien is in direct conflict with Section 407 of

the 1921 Act and Section 308 (a) of the 1926 Act, and

is one which would permit levying upon the ])roperty

of a distributee and even the projierty of imiocent pur-

chasers for value, if during the ten-year period some

tax, additional tax or deficiency is found. (See Ap-

pellee's Brief, pp. 23 and 24.) From reading the

decision is would appear that the Coui't had adopted

this erroneous theory.
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As the foundation of this asserted lien appellee re-

lies upon Section 409 of the Revenue Act of 1921,

which states

''That unless the tax is sooner paid in full, it shall

he a lien for ten years upon the gross estate of

the decedent."

The Coui-t holds that the ten years runs from the

date of death of a decedent, which we do not believe

to be the correct interpretation of the section when

it is read in conjunction with Sections 406, 407 and

408. The Court failed to consider these sections in its

decision.

Regardless of when the ten-year period commences,

there are provisions in Sections 407 and 408 of the

1921 Act which the Court should not ignore, as it did

in its decision and as appellee carefully did in his

brief. Section 407 must be given careful considera-

tion, because it is the predecessor to Sections 307 and

308 of the 1926 Act under which the proceedings

against the estate to recover an additional tax or

deficiency were commenced and the distraint warrant

herein complained of was issued.

Section 407 pro^ddes

''That where the amount of tax shown on a re-

turn made in good faith has heen fully paid * * *

and an additional am omit of tax is * * * found

to le due, then such additional amount shall be

paid upon notice, and demand by the collector

and if it remains unpaid * * * shall, until paid,

be and remain a lien upon the entire gross

estate."
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Section 407 provides for a tax in addition to tliat

shown on the return, creates a lien of a different ehar-

acter and term than tliat provided in Section 409, and

provides a ditferc^nt method of collection than that

provided in Section 408 foi- the tax shown on the

return. Section 407 creates a distinctly different tax

from that found in Section 409, and this is em])hasized

by the third paragraph of Section 407, which })ro-

vides that: "If the executor files a complete retuin"

and pays the tax thereon he is entitled to apply for

and receive from the Commissioner a discharge from

his personal liability:

^'Provided, hotvever, that such discharge shall

not operate to release the gross estate from the

lien for any additional tax that may thereafter be

found to be due" * * *.

This quoted portion of Section 407 of the 1921 Act

should be read in conjunction with the provision for

discharge of the executor from liability fomid in Sec-

tion 409 of the same Act, i. e.,

"If the Commissioner is satisfied that tlie tax

liability of an estate has been fully discharged or

provided for, he may, under regulations pre-

scribed by him with the approval of the secre-

taiy, issue his certificate, releasing any or all

property of such estate from the lien herein im-

posed."

Why should Sections 407 and 409 provide for al-

ternative releases for the liability of the executor when

the release under Section 409 completely discharges

the lien, and Section 407 reserves the lien for addi-
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tional taxes, if Section 409 contemplates a lien for all

taxes as appellee contends?

A reading of the foregoing- provisions of Section

407 and then referring to Section 409 is convincing

that Section 409 applies only to the tax shown on the

return, and, when the returned tax is paid no lien

continues luider Section 409. Section 408 bears out

this conclusion, for it pro^ddes the method for collect-

mg the tax shown on the return, while Section 409

provides no method of collection. The germane part

of Section 408 reads as follows

:

"That if the tax herein imposed is not paid on

the due date thereof, the Collector shall, upon
instructions from the Commissioner, proceed to

collect the tax under the provisions of general

law, or commence appropriate proceedings in any
court of the United States * * * to subject the

property of the decedent to be sold under the

judgment or decree of the court."

It can readily be seen that the provisions for col-

lecting ''the tax" (the one shown on the return) and

enforcing the lien imposed by Section 409 are differ-

ent from those provided for "an additional amount

of tax." This would seem conclusive of the soundness

of our claim that when "the tax" shown on the return

w^as paid, the lien under Section 409 did not take

effect or was discharged. Had the 1921 Act con-

tinued in force until the deficiency herein at issue had

been determined, the Commissioner would have been

compelled to find an additional tax under Section 407

of the 1921 Act, just as he determined a deficiency in

tax in this case under Sections 307 and 308 (a) of the
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192f) Ad. (The successors to Scflion 407.) Also, he

would have been compelled to resort to Section 407

to collect the "additional tax," for Section 408 would

not have afforded him relief.

Certainly it is far-fetched to say that Section 400

contemplated an enduring lien to cover "additional

taxes" when Section 407 provides a special lien for

"additional taxes." To say that, is to say that Con-

gress provided two liens for an "additional tax,"

which is infrequent, while it provided only one lien

for "the tax" returned, which occurs in every estat{\

Yet that is what appellee contends for and what the

Court has decided.

III. THE DISTRAINT HEREIN SOUGHT TO BE ENJOINED HAS
NO RELATION TO THE LIEN PROVISIONS OF THE REVE-
NUE ACT OF 1921 OR THE LIEN PROVISIONS OF ANY ACT
OTHER THAN SECTIONS 307 AND 308 OF THE 1926 ACT.

The wari'ant of distraint in this case and the assess-

ment under the authority of which it was issued

resulted from the judgment of the Board of Tax
Appeals. (Rosenberg v. Commissioner, 14 B. T. A.

1340.) No w^arrant of distraint to enforce any lien

was ever issued, nor is the present case predicated

on any warrant of distraint other than the one issued

on tlie assessment made under the determination of the

Board of Tax Appeals. (R. 12.)

The Board has no jurisdiction to review estate taxes

as returned, but can only review "additional taxes"

or a "deficiency in taxes" found by the Conmiissioner

after the estate tax return has been filed. (Title X,
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Section 904, of the Revenue Act of 1926; Sections 306,

307 and 308 of the same Act.) No proceedings before

the Board may be maintained to enforce the tax

shoA\Ti on the return, because no grant of power to

review that tax has been made by CongTess. (Section

1000, Revenue Act of 1926, Section 904.)

If the Commissioner now has a right of election to

ignore the proceedings before the Board of Tax Ap-

peals and the right to rely upon Section 409 of the

Revenue Act of 1921 and its present coimterpart.

Section 315 of the 1926 Act, his assessment and appel-

lee's notice and demand for payment and the warrant

of distraint made under the decision of the Board are

voided by the election and he is without remedy. He
must either abandon all attempt to proceed under the

decision of the Board, w^hich he seems to have done

with the approval of the Court, or concede that his

present claim is beyond power of collection.

The decision of the Board of Tax Appeals in Rosen-

berg V. Commissioner (supra) is either void or effec-

tive. Nowhere in the Revenue Acts of 1924, 1926,

1928 or 1932, is the Commissioner given powder to

declare a decision of the Board of Tax Appeals void

or ineffective, therefore, such decision must be effec-

tive. The decision determines a liability for a "de-

ficiency in tax," not a liability for "the tax." The

Commissioner inaugurated the proceeding before the

Board by mailing a notice of deficiency to the estate

and it responded thereto by filing a petition on ap-

peal. (R. 11.) Now, by attempting to assert a lien

for "the tax" under Section 409 of the Revenue Act
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of 1921, lie is arbitrarilv violating: llic decision of the

Board and att('ni])tin.i'- to seize and sell the projK^rty

of petitioners without shadow oi' law to sui)poi't him

in order to avoid iiijunclion, aiid the (Jouil's deci-

sion upholds this ai-bitrary action by i-efusal to ^rant

the injunction souc^ht.

The present wai-rant of distraint was issued under

the apparent authority of Section 308(b) of the

Revenue Act of 1926, because it is that section which

requires assessment and notice and demand from the

Collector for a "deficiency" or "additional tax".

Without assessment and notice and demand for pay-

ment (all of which were made against the estate in

this case (R. 11, 12)), without resort to that section

no distraint warrant could have issued a^auist the

estate.

As the decision of this Court appears to interpret

the law, any distraint warrant issued for any kind

of a tax may be utilized to distrain the propei-ty of

a person other than the taxi)ayer to whom the war-

rant is addressed for a tax liability of a different

classification. If respondent is to seize and sell ap-

pellants' property under the warrant of distraint

now outstandini;- on the assertion that a lien con-

tinues under Section 409 of the 1921 Act, he nuist

proceed under Section 408 of that Act, or its suc-

cessor Section 314 of the 1926 Act. These two sec-

tions provide the method of collection to enforce the

lien provided by Section 409 of the 1921 Act and
Section 315 of the 1926 Act, and both provide that

"the Collector shall, upon instruction from the Com-
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missioner, proceed to collect the tax under the pro-

visions of general law." He may not proceed to

collect the erroneous refund which was included in

the "deficiency" determined mider the 1926 Act,

hence the 1921 Act provides no lien or method of

collection for an erroneous refund, nor does Section

315 of the 1926 Act provide for such a lien.

The general law is found in the revised statutes.

R. S. Section 3182 (26 U. S. C. A. Sec. 102) requires

the Commissioner to assess the tax and deliver the

assessment list to the Collector. This he has not

done imder Section 409 of the 1921 Act. R. S. Sec-

tion 3184 (26 U. S. C. A. Sec. 104) requires the Col-

lector to give notice and make demand on the tax-

payer within ten days after receiving the assessment

list from the Commissioner. This has not been done,

because no proper assessment has been made to pro-

vide for a demand or notice of sale in accord with the

section. Unless these two preliminaries have been

complied with, no legal warrant of distraint may issue

or seizure and sale made. Appellee has not resorted

to the provisions of general law under Section 408

of the 1921 Act or 314 of the 1926 Act, and his right

to so proceed is now barred by Section 1109 of the

Revenue Act of 1926.

IV. CONCLUSION.

The decision of this Court, in denying injunctive

relief, has failed to consider the onl}^ issue presented

to it by the pleadings, i. e. May the Collector seize
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and sell appellants' pro])('rty undci- a warrant of dis-

traint addressed to the estate under ])roeeedinp^s had

only against the estate, when snch proceedinc^s were

instituted and said warrant issued lon^ after the

estate had been distributed and when no transferee

liability has ever been determined aii^ainst appel-

lants? Exce])tin.c,- the portion of the decision deny-

ing the exclusive right for a determination of trans-

feree liability mider Section 316 of the 1926 Act, the

decision is predicated on issues not presented to the

Court by the record and the denial of the injunction

is based on alleged possible situations, which were

raised in appellee's brief, upon which no action has

been attempted by the Collector and which, there-

fore, are not subject to attack or moot decision.

On the actual issue, appellee has conceded that ap-

pellants are entitled to injunctive relief, regardless

of Section 3224 Revised Statutes. (See, Appellee's

Brief, pp. 33, 34.) In addition to that concession,

the appellants are entitled to injunction under Sec-

tion 316 of the Revenue Act of 1926, regardless of

the Court's determination that Section 316 does not

create an exclusive remedy to recover from trans-

ferees. Section 316 of the 1926 Act provides a remedy

to which the Commissioner may resort for deter-

mination of a transferee liability. If he does not

elect that remedy, the Collector is barred from assess-

ment, collection and distraint against a transferee,

for his only alternative remedy is one before a Court

and collection under judgment of the Court is by

judgment lien, after entry of judgment, and not by

statutory lien.
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It is respectfully submitted that a rehearing of this

proceeding should be granted both in justice to the

Court and to appellants.

Dated, San Francisco,

July 19, 1933.

Respectfully submitted,

Adolphus E. Graupner,

Attorney for Appellants

and Petitioners,

Certificate of Counsel.

I hereby certify that I am comisel for the appel-

lants and petitioners in the above entitled cause and

that in my judgment the foregoing petition for a

rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is made

in good faith and is not interposed for delay.

Dated, San Francisco,

July 19, 1933.

Adolphus E. Graupner,

Attorney for Appellants

and Petitioners.
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IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN DIVISION

JAMES McCULLOCH, JR.,

Plaintiff,

-vs-

PENN MUTUAL LIFE INSUR-
ANCE COMPANY OF PHILA-
DELPHIA, a corporation,

Defendant.

No. A-5-M-Eq.

CITATION ON
APPEAL

UNITED STATES OF )

AMERICA )

ss.

TO THE PENN MUTUAL LIFE INSURANCE
COMPANY OF PHILADELPHIA, A CORPO-
RATION; AND TO MESSRS. O'MELVENY,
TULLER & MYERS, J. R. GIRLING AND
STEARNS, LUCE & FORWARD, ITS ATTOR-
NEYS :

You are hereby cited and admonished to be and appear

in the United States Circuit Court of Appeals for the

Ninth Circuit at the City of San Francisco, State of

California, within thirty (30) days from the date hereof,

pursuant to an order allowing" an appeal from the District

Court of the United States for the Southern District of

California, Southern Division, in a suit wherein James

McCulloch, Jr. is appellant and you are appellee, to show

cause, if any there be, why the judgment and order ren-

dered against said James McCulloch, Jr. should not be
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corrected and why speedy justice should not be done to

the parties on that behalf.

DATED: SAN FRANCISCO, CALIFORNIA
December 28, 1931.

Curtis D. Wilbur

Judge of the Circuit Court for the

9th Circuit

Service of a copy of the foregoing citation is acknowl-

edged this 4th day of January, 1932.

O'Melveny, Tuller & Myers.

M. A. T.

Attorneys for defendant.

[Endorsed] : Filed Jan. 4-1932. R. S. Zimmerman,

Clerk, by C. A. Simmons, Deputy Clerk.

IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT
OF CALIFORNIA SOUTHERN DIVISION.

No A-5-M

JAMES McCULLOCH, JR.,

Plaintiff

vs -

THE PENN MUTUAL
LIFE INSURANCE COM-
PANY OF PHILADEL-
PHIA, a Corporation.

Defendant

COMPLAINT TO DE-
CLARE POLICIES OF
INSURANCE IN FORCE
AND FOR RECOVERY
OF BENEFITS THERE-
UNDER.

Plaintiff, complaining of the defendant, complains and

alleges

:
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1.

That the defendant, THE PENN MUTUAL LIFE

INSURANCE COMPANY OF PHILADELPHIA, is

now, and at the times hereinafter mentioned, was, a Cor-

poration, duly organized, created and existing under and

by virtue of the laws of the State of Pennsylvania, au-

thorized and empowered to do business in the State of

California, and having an office and general agent in the

City of San Diego, State of California.

2.

That on or about the 14th. day of October, 1925, at

the City of San Dieg'o, County of San Diego, State of

California, in consideration of the payment by plaintiff

to the defendant of the annual premium of Two Hundred

and Seventy Five and 60/100 ($275.60) Dollars, defend-

ant made and delivered to plaintiff its policy of insurance,

in writing, agreeing to pay the beneficiary named in said

policy of insurance the sum of Ten Thousand Dollars

($10,000) upon the death of plaintiff.

3.

That in and by said policy of insurance aforesaid, same

being numbered 1191014, it was further agreed and pro-

vided that should the plaintiff become totally and perma-

nently disabled before the policy anniversary on which the

age of the insured at nearest borthday is sixty years, the

defendant, Corporation, agreed to pay to plaintiff a

monthly income of one per cent. (1%) of the face of the

policy, to-wit: the sum of $100.00 per month, from the

beginning of such total and permanent disability, as afore-

said, and in and by said policy of insurance aforesaid,

further agreeing, in the event of such total and permanent

disability of the plaintiff, to continue said policy of insur-
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cince in force and waive the ])aynienl oi all further ijremi-

ums thereon during the continuance of such total and

permanent disability, as aforesaid.

4.

Plaintiff alleges that in and by said policy of insurance,

and the provisions thereof, and in consideration of the

payment of the premium therefor, as above stated, he was

insured in defendant Corporation for said sum of Ten

Thousand ($10,000) Dollars, and entitled to all the bene-

fits therein mentioned and provided for a period of one

year, plus grace period, from October 14, 1925. That

before the next policy anniversary, and before the sixtieth

anniversary of the age of the insured, and on July 31,

1926, plaintiff was taken sick and became ill with a bodily

ailment and disease, to-wit: Pulmonary Tuberculosis, and

was confined to his bed for a period of nine weeks from

said last mentioned date, and was confined to his home

from said time to about April 9, 1927, when plaintiff was

again confined to his bed and was compelled to remain

therein from said last mentioned date to the latter part

of August, 1927, and in consequence of said illness and

disease, plaintiff became, was, and is permanently and

totally disabled from engaging in any occupation what-

soever for remuneration or profit. That said disease,

indepen^/y from all other causes, and within the terms

of said insurance, has resulted in permanent disability,

wholly incapacitating plaintiff from engaging in any occu-

pation whatsoever for remuneration or profit from said

July 31, 1926, continuing to date hereof, and as plaintiff is

informed and believes, such incapacity, due to said illness

and disease aforesaid, will continue for an indefinite

period in future.
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5.

That on November 14, 1926, plaintiff made, executed

and delivered to the defendant his certain promissory note

in the sum of $275.60, the same bearing interest at the

rate of six per cent, per annum, in payment of the pre-

mium due on said pohcy of insurance on October 14,

1926, said promissory note being accepted by said defend-

ant Corporation in payment of said premium aforesaid,

and, as plaintiff is informed and believes, continued said

policy of insurance, and the benefits thereunder, in force,

to October 14, 1927, and the grace period thereafter.

That the due date of said promissory note was February

14, 1927. That at said time plaintiff was further insured

in defendant Corporation in the sum of $20,000, repre-

sented by two certain policies of insurance issued to plain-

tiff by defendant Corporation, and at or about said time,

l^laintiff, in payment of the premiums on said two last

mentioned policies of insurance made and delivered, at

the request of defendant said agent in the City of San

Diego, California, a post-dated check in the sum of

$300.00. That shortly after the date^ mentioned in said

check, as its due date, plaintiff being unable to meet the

payment thereof, the general agent of defendant Cor-

poration in the City of San Diego, California, threatened

the plaintiff with criminal prosecution for the issuance

and non-payment of said check, and delivered said check

over to the District Attorney of the County of San Diego,

California, for criminal action and prosecution thereon.

That the plaintiff, because of his said illness and disease

aforesaid, and being unable to follow or engage in any

occupation for remuneration or profit, was unable to pay

said promissory note, dated November 14, 1926, and being
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unable by virtue of said illness and disease to Qn^n^cd in

or follow any occupation for remuneration or profit, to

meet the payment of said post-dated check, on the day

on which same became due and payable, the defendant

Corporation by and throuf^h its general agent and repre-

sentative in the City of San Diego, California, wrongfully

and fraudulently demanded the return and surrender of

said policies of insurance, heretofore mentioned, including

policy of insurance No. 1191014, and threatened plaintiflf

with further criminal prosecution should he fail or refuse

to so surrender said policies of insurance to the defendant

Corporation. That plaintiff, being extremely ill and suf-

fering with said disease aforesaid, and believing that he

would be criminally prosecuted should he fail or refuse to

surrender said policies of insurance to said defendant

Corporation, and laboring under said duress and bodily

illness, and without knowledge or information as to his

rights under said policy of insurance, No. 1191014, or the

other two said policies, aforesaid or the benefits which

would accrue to him under said policy of insurance, and

because of said Lhreats, duress and illness, as aforesaid,

surrendered and delivered said policy of insurance. No.

1191014 to defendant's said agent, as aforesaid, on or

about March 8, 1927.

6.

That plaintiff had been informed by the physicians who

were in attendance upon him during his said illness afore-

said, that the nature of the illness and disease with which

he was then suffering was Pneumonia and Pluresy with

Effusions, and plaintiff continued in said belief, as he was

so advised by his said physicians, aforesaid, to on or

about July 6, 1927, and was not aware of his true condi-
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tion, or the true and exact nature of his said illness and

disease, or that he at that time, or had been theretofore

suffering- with Puhnonary Tuberculosis, or that he had

been, or would be totally and permanently disabled from

engaging in any occupation for remuneration or profit,

until or about said July 6, 1927, when, upon being exam-

ined by a physician, other than the ones in attendance

upon him, he was then informed for the first time that

his disease was Pulmonary Tuberculosis, and not Pneu-

monia or Pliiresy with Effusions, as he was theretofore

led to believe, and that he was stricken with said Pulmo-

nary Tuberculosis on said July 31, 1926, the date of his

first confinement to his bed as aforesaid.

That at said time, because of the fraud and duress

practiced upon plaintiff" by the defendant's said agent and

representative as aforesaid, and as is specifically men-

tioned and referred to in paragraph marked (5) herein,

plaintiff not being in possession of said policy of insur-

ance, and being in complete ignorance of the disability

features therein mentioned and contained, or that he was

entitled to disability benefits thereunder, and was in com-

plete ignorance of, and unaware of the requirements of

said policy of insurance relative to Notices and Proofs to

be furnished the defendant Corporation in the event of

total or permanent disability of the plaintiff as aforesaid.

Plaintiff alleges that he did not become aware of the re-

quirements in said policy of insurance relative to Notices

and Proofs to the defendant Corporation, in the event of

total and permanent disability of the plaintiff, nor was

he aware the the disease and illness with which he was

then suffering was such a disability as was covered by

said policy of insurance and would enable plaintiff to be
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entitled to the benefits mentioned and recited in said i>olicy

of insurance, until on or about April 10, 1929, when, in

response to plaintiff's request the defendant Corporation

forwarded t(j plaintiff a copy of said policy of insurance

aforesaid.

7.

That ui)on the discovery by plaintiff that said policy of

insurance was in force and was effective at the time of his

said illness, as aforesaid, as plaintiff is informed and

believes, plaintiff requested claim blanks of said defendant

Corporation for the purpose of filing his said claim for total

and permanent disability suffered by plaintiff, and cause

the payment to him of the disability benefits mentioned

and recited in said policy of insurance, from the date of

his said disability, to-wit: July 31, 1926, to date thereof,

and thereafter during- the period of his total and perma-

nent disability, as aforesaid, but defendant Corporation

refused to permit plaintiff to file such claim for said

disability aforesaid, and failed and refused to pay plaintiff

the disability benefits therein^/ mentioned and recited,

to-wit: the sum of One Hundred ($100.00) Dollars per

month from July 31, 1926 as aforesaid, and thereafter

during the period of his total and permanent disability,

as aforesaid, and has failed and refused to pay plaintiff'

any sum or sums whatsoever on account of same.

8.

That plaintiff has duly performed all the conditions of

said policy of insurance on his part to be performed, and

defendant Corporation has paid no part of said sum desig-

nated as disability benefits under said policy of insurance

No. 1191014, and there is now due, owing, and unpaid by

the defendant Corporation to the plaintiff* the sum of
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THIRTY SEVEN HUNDRED ($3700.00) DOL-

LARS, together with interest thereon, as of September

1, 1929, and thereafter at the rate of ONE HUNDRED
($100.00) DOLLARS per month ckiring the period of

plaintiff's said disabiHty, as aforesaid.

AND FOR A FURTHER AND SECOND CAUSE
OF ACTION, Plaintiff alleges

:

9.

Plaintiff hereby adopts the allegations contained in

paragraph marked (1) of his First Cause of Action

herein, and refers to same and makes same a part of this

his Second Cause of Action, as fully as i^ the same were

set forth in full herein.

10.

That on or about the 27th. day of November, A. D.

1925, at the City of San Diego, County of San Diego,

State of California, the plaintiff made, executed and deliv-

ered to the defendant Corporation his certain promissory

note in the sum of FIVE HUNDRED AND FIFTY

ONE and 20/100 ($551.20) DOLLARS, bearing inter-

est at the rate of six per cent, per annum, in payment by

plaintiff to the defendant of the annual premium of

$413.40, in consideration of which the defendant made

and delivered to the plaintiff its policy of insurance, in

writing, agreeing to pay the beneficiary named in said

policy of insurance the sum of FIFTEEN THOUSAND
($15,000) DOLLARS upon the death of plaintiff.

11.

That in and by said policy of insurance, same being

numbered 1196774, it was further agreed and provided

that should the plaintiff become totally and permanently
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disabled before the policy anniversary on which tlie aj^c

of the insured at nearest birthday is sixty years, the de-

fendant Corporation, agreed to pay to the plaintiff a

monthly income of one per cent (1%) of the face of the

policy, to-vvit: the sum of One Hundred and Fifty

($150.00) Dollars per month, from the beginning of such

total and permanent disability, as aforesaid, and in and

by said policy of insurance aforesaid, further agreeing

in the event of such total and permanent disability to the

plaintiff to continue said policy of insurance in force and

waive the payment of all further premiums thereon during

the continuance of such total and permanent disability, as

aforesaid.

12.

Plaintiff alleges that in and by said policy of insurance,

and the provisions thereof, and in consideration of the

making and executing by plaintiff of said promissory note,

as aforesaid, and the acceptance of same by the defendant

Corporation, he was insured in defendant Corporation for

said sum of Fifteen Thousand Dollars, and entitled to all

the benefits therein ?nentioned and provided for a period

of one year, plus 31 days grace period, from November

27th, 1925. That before the next policy anniversary and

before the sixtieth anniversary of the age of the insured,

and on July 31, 1926, plaintiff was taken sick and became

ill with a bodily ailment and disease, to-wit : Pulmonary

Tuberculosis, and was confined to his bed for a period of

nine weeks from said last mentioned date, and was con-

fined to his home from said time to about April 9, 1927,

when plaintiff was again confined to his bed and was

compelled to remain therein from said last mentioned date

to the latter part of August, 1927, and in consequence of
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said illness and disease, plaintiff became, was, and is per-

manently and totally disabled from engaging in any occu-

pation whatsoever for remuneration or profit. That said

disease, independently from all other causes, and within

the terms of said contract of insurance, has resulted in

permanent disability, wholly incapacitating plaintiff from

engaging in any occupation whatsoever for remuneration

or profit from said July 31, 1926, continuing to date

hereof, and, as plaintiff is informed and beheves, such

incapacity, due to said illness and disease aforesaid, will

continue for an indefinite period in the future.

13.

That the plaintiff, because of said illness and disease

aforesaid, being unable to follow or engage in any occu-

pation for remuneration or profit, was unable to pay said

promissory note, dated November 25, 1925; that on innu-

merable occasions between November 25, 1926 and De-

cember 30th, 1926, defendant's said agent and representa-

tive called plaintiff by 'phone and visited him at his home,

while plaintiff was confined to his home and his bed with

said illness and disease, and insisted upon the payment of

the note or the return and surrender to said agent of said

policy of insurance. That said calls by said agent and

representative were constant and continuous during said

period, and his strenuous insistence upon payment or the

return of the policy of insurance was a source of great

annoyance and harassment to plaintiff, as well as worry,

and caused his condition to become more serious and

dangerous, against worry and annoyance he was advised

by his physicians in attendance to refrain, and to rid

himself of the constant and repeated calls and demands

of defendant's said agent and representative for the
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return (jf said policy of insurance, and the annoyance,

harassment and worry incident thereto, i)laintiff, at the

strenuous insistence (jf defendant's said a^ent and repre-

sentative, and for tlie j)uri)ose of securinj^^ rehef from him,

surrendered said ])olicy of insurance to said defendant's

said agent and representative aforesaid. That at the

time of such surrender of said poHcy of insurance, as

aforesaid, defendant Corporation, and Defendant's said

agent and representative, well knew that plaintiff was

suffering with Pulmonary Tuberculosis, and well knew

that plaintiff was covered and protected by said policy of

insurance, and was, and would be entitled to the benefits

therein mentioned and provided, fraudulently, and for the

pupose of deceiving the plaintiff, and fraudulently de-

priving, or attempting to deprive plaintiff' of his said

rights under said policy of insurance, advised plaintiff

that his said policy of insurance had lapsed and he was

no longer insured by virtue thereof, or entitled to the

benefits therein recited, thus fraudulently and wrongfully

procured the release and surrender of said policy of insur-

ance to the defendant The plaintiff at said time, and

for a long time thereafter, was ignorant of the true nature

of his disease, and was not aware of the fact that he was

suffering with I\i]monary Tuberculosis, though this fact

was well known to the defendant Corporation, and its

said agent and representative aforesaid, at said time.

14.

That plaintiff had been informed by the physicians who

were in attendance upon him during his said illness

aforesaid, that the nature of the illness and. disease with

which he was then suffering was Pneumonia and Phircsy

with Eft'usions, and plaintiff* continued in said belief, as he
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was so advised by his said physicians, aforesaid, to on

or about July 6, 1927, and was not aware of his true

condition, or the true and exact nature of his said illness

and disease, or that he at that, time, or had been thereto-

fore, suffering with Pulmonary Tuberculosis, or that he

had been, or would be totally and permanently disabled

from engaging in any occupation for remuneration or

profit, until on or about said July 6, 1927, when, upon

being examined by a physician other than the ones in

attendance upon him, he was then informed for the first

time that his disease was Pulmonary Tuberculosis, and

not Pneumonia or Plnresy with Effusions, as he was

theretofore led to believe and that he was stricken with

said Pulmonary Tuberculosis on said July 31, 1926, the

date of his first confinement to his bed, as aforesaid.

That at said time, because of the fraud and duress

practiced upon the plaintiff by the defendant's said agent

and representative, as aforesaid, and as is specifically

mentioned and referred to in paragraph marked (13)

herein, plaintiff not being in possession of said policy of

insurance, and being in complete ignorance of the disabil-

ity features therein mentioned and contained or that he was

entitled to disability benefits thereunder, and was in com-

plete ignorance of, and unaware of the requirements of

said policy of insurance relative to Notices and Proofs

to be furnished defendant Corporation in the event of

total and permanent disability of the plaintiff as aforesaid.

Plaintiff alleges that he did not become aware of the

requirements of said policy of insurance relative to No-

tices and Proofs to the defendant Corporation, in the

event of total and permanent disability of the plaintiff,

nor was he aware that the disease and illness with which
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he was tlien suffering was such a disability as was covered

by said policy of insurance and would enable j^laintifif to

be entitled to the benefits mentioned and recited in said

policy of insurance, until on or about Ai)ril 10, 1929,

when, in response to the ])laintiff's request the defendant

Cor])oration forwarded to plaintiff a copy of said policy

of insurance aforesaid.

15.

That upon the discovery by plaintiff that said policy

of insurance was in full force and effect at the time of

his said illness, as aforesaid, as plaintiff is informed and

believes, plaintiff requested claim blanks of said defendant

Corporation for the purpose of filing- his said claim for

total and permanent disability suffered by plaintiff, and

cause the payment to him of the disability benefits men-

tioned and recited in said policy of insurance from the

date of his disability, to-wit: July 31, 1926, to the date

thereof, and thereafter during the priod of his total and

permanent disability, as aforesaid, but defendant Corpora-

tion refused to permit plaintiff to ffle such claim for said

disability aforesaid, and failed and refused to pay plaintiff*

the disability benefits therein mentioned and recited,

to-wit: the sum of ONE HUNDRED and FIFTY

($150.00) DOLLARS per month, from July 31, 1926,

as aforesaid, and thereafter during the period of his total

and permanent disability, as aforesaid, and has failed and

refused to pay plaintiff any sum, or sums, whatsoever on

account of same.

16.

That plaintiff has duly performed all of the conditions

of said policy of insurance on his part to be performed,

and defendant corporation has paid no part of said sum
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designated as disability benefits under said policy of insur-

ance No. 1196774, and there is now due, owing, and un-

paid by the defendant Corporation to the plaintiff, the sum

of FIFTY FIVE HUNDRED AND FIFTY ($5550.00)

DOLLARS, together with interest thereon as of Septem-

ber 1, 1929, and thereafter at the rate of ONE HUN-
DRED AND FIFTY ($150.00) DOLLARS per month

during the period of plaintiff's said disability as aforesaid,

AND FOR A FURTHER AND THIRD CAUSE
OF ACTION, Plaintiff alleges:

17.

Plaintiff hereby adopts the allegations contained in

paragraph marked (1) of his First Cause of Action

herein, and refers to same, and makes same a part of this

his Third Cause of Action, as fully as if the same were

set forth in full herein.

18.

That on or about the 27th. day of November, A. D.

1925, at the City of San Diego, County of San Diego,

State of California, the plaintiff made, executed and

delivered to the defendant Corporation his certain promis-

sory note in the sum of FIVE HUNDRED AND
FIFTY ONE and 20/100 ($551.20) DOLLARS, bear-

ing interest at the rate of six per cent, per annum, in

payment by plaintiff to the defendant of the annual pre-

mium of $122.50, in consideration of which defendant

made and delivered to the plaintiff its policy of insurance,

in writing, agreeing to pay the beneficiary named in said

policy of insurance the sum of FIVE THOUSAND
($5,000) DOLLARS upon the death of plaintiff.
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19.

That in and by said jjolicy of insurance, same being

numbered 1196773, it was further agreed and provided

that sh(Hild the plaintiff become totally and jjcrmanently

disabled before the policy anniversary on which the age

of the insured at nearest birthday is sixty years, the

defendant Company will waive the payment of any pre-

mium thereafter to become due thereon during the con-

tinuance of such total and permanent disability as afore-

said.

20.

Plaintiff alleges that in and by said policy of insurance,

and the provisions thereof, and in consideration of the

making and executing by the plaintiff of said promissory

note, as aforesaid, and the acceptance of same by the

defendant Corporation, he was insured by the defendant

Corporation for the said sum of $5,000, and entitled to

all the benefits therein mentioned and provided for a

period of one year, plus 31 days grace period, from

November 27, 1925. That before the next policy anni-

versary and before the i)olicy anniversary on which

the age of the insured at nearest birthday is sixty

years, and on July 31, 1926, plaintiff* was taken

sick and became ill with a bodily ailment and dis-

ease, to-wit: Pulmonary Tuberculosis, and was confined

to his bed for a period of nine weeks from said last

mentioned date, and was confined to his home from said

time to about April 9, 1927, when plaintiff' was again

confined to his bed and was compelled to remain therein

from said last mentioned date to the latter part of August,

1927, and in consequence of said illness and disease, plain-

tiff became was, and is, permanently and totally disabled
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from engaging" in any occupation whatsoever for remu-

neration or profit. That said disease, independently from

all other causes, and within the terms of said contract of

insurance, has resulted in permanent disability wholly in-

capacitating plaintiff from engaging in any occupation

whatsoever for remuneration or profit from said July 31,

1926, continuing to date hereof, and as plaintiff is in-

formed and believes, such incapacity, due to said illness

and disease aforesaid, will continue for an indefinite

period in the future.

21.

That plaintiff, because of said illness and disease afore-

said, being unable to follow or engage in any occupation

for remuneration or profit, was unable to pay said promis-

sory note, dated November 25, 1925; that on innumerable

occasions between November 25, 1926 and December 30,

1926, defendant's said agent and representative called

plaintiff by 'phone and visited him at his home while

plaintiff was confined to his home and his bed with

said illness and disease, and insisted upon the payment of

the note or the return and surrender to said agent of said

policy of insurance. That said calls by said agent and

representative were constant and continuous during said

period, and his strenuous insistence upon payment or the

return of the policy of insurance was a source of great

annoyance and harassment to plaintiff, as well as worry,

and caused his condition to become more serious and

dangerous, against worry and annoyance he was advised

by his physicians in attendance to refrain, and to rid

himself of the constant and repeated calls and demands

of defendant's said agent and representative for the

return of said policy of insurance, and the annoyance,
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harassment and worry incident thereto, plaintiff at the

strenuous insistence of defendant's said agent and repre-

sentative, and for the ])urpose of securing rehef from him,

surrendered said pohcy (jf insurance t(j tlie defendant's

said agent and representative aforesaid. That at the time

of such surrender (jf said pcjhcy of insurance, as afore-

said, defendant Corporation, and defendant's said agent

and representative, well knew that plaintiff was suffering

from Pulmonary Tuberculosis, and well knew that i)lain-

tiff was covered and protected by said policy of insurance,

and was, and would be entitled to the benefits therein men-

tioned and provided, fraudulently, and for the purpose of

deceiving the plaintiff, and fraudulently depriving, or

attempting to dei)rive plaintiff of his said rights under

said policy of insurance, advised plaintiff that his said

policy of insurance had lapsed, and he was no longer

insured by virtue thereof, or entitled to the benefits therein

recited, thus fraudulently and wrongfully procured the

release and surrender of said policy of insurance to the

defendant. That plaintiff, at said time, and for a long

time thereafter, was ignorant of the true nature of his

disease, and was not aware of the fact that he was suffer-

ing from Pulmonary Tuberculosis, though this fact was

well known to the defendant Corporation, and its said

agent and representative aforesaid, at said time.

22.

That plaintiff had been informed by the physicians who

had been in attendance upon him during his said illness

aforesaid, that the nature of his illness and disease with

which he was then suffering was Pneumonia and Plurcsy

with Effusions, and plaintiff continued in said belief, as

he was so advised by his said physicians, aforesaid, to
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on or about July 6, 1927, and was not aware of his true

condition, or the true and exact nature of his said ilhiess

and disease, or that he at that time, or had been thereto-

fore, suffering with Puhuonary Tuberculosis, or that he

had been or would be totally and permanently disabled

from engaging" in any occupation for remuneration or

profit, until on or about said July 6, 1927, wdien, upon

being examined by a physician, other than the ones in

attendance upon him, he was then informed for the first

time tliat his disease was Pulmonary Tuberculosis and

not Pneumonia or Pliiresy with Effusions, as he was

theretofore led to believe, and that he was stricken with

said Pulmonary Tuberculosis on said July 31, 1926, the

date of his first confinement to his bed, as aforesaid.

That at said time, because of the fraud and duress

practiced upon the plaintiff by defendant's agent and rep-

resentative, as aforesaid, and as is specifically mentioned

and referred to in paragraph marked (21) herein, plain-

tiff not being in possession of said policy of insurance,

and being in complete ignorance of the disability features

therein mentioned and contained, or that he was entitled

to disability benefits thereunder, and was in complete

ignorance of, and unaware of the requirements of said

policy of insurance relative to Notices and Proofs to be

furnished defendant Corporation in the event of total and

permanent disability of plaintiff as aforesaid. Plaintiff

alleges that he did not become aware of the requirements

of said policy of insurance relative to Notices and Proofs

to the defendant Corporation, in the event of total and

permanent disability of the plaintiff, nor was he aware

that the disease and illness with which he was then suffer-

ing was such a disability as was covered by said policy
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of insurance, and would enable i)laintifif to be entitled to

the benefits mentioned and recited in said i)olicy of insur-

ance, until on about April 10, 1929, when in response to

plaintiff's request the defendant Corporation forwarded to

plaintiff a copy of said ])olicy of insurance aforesaid.

23

That upon the discovery by plaintiff that said policy of

insurance was in full force and effect at the time of his

said illness, as aforesaid, as plaintiff is informed and

believes, plaintiff requested claim blanks of said defendant

Corporation for the purpose of filing his said claim for

total and permanent disability suffered by plaintiff, and

cause the waiver of all further and future premiums on

said i)olicy of insurance aforesaid during the period of

his said total and permanent disabihty, as aforesaid, but

defendant Corporation refused to permit plaintiff' to file

such claim for said disability benefit aforesaid.

24.

That plaintiff has duly performed all the conditions of

said policy of insurance on his part to be performed.

WHEREFORE, plaintiff demands judgment:

1. That the said policies of insurance in the defendant

Corporation, and designated as Policies of Insurance

Numbered 1191014, 1196774 and 1196773, be declared by

this Court to be in full force and effect.

2. That the premiums due on said policies of insur-

ance in the defendant Corporation, and designated as

Policies of Insurances numbered 1191014, 1196774 and

1196773 be declared by this Court to be waived from and

after July 31, 1926, and until the total and permanent

disability of plaintiff shall have been removed.
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3. That plaintiff recover of the defendant, THE
PENN MUTUAL LIFE INSURANCE COMPANY
OF PHILADELPHIA, a Corporation, the sum of

THIRTY SEVEN HUNDRED ($3700.00) DOL-

LARS, together with interest at seven per cent., per

annum on installment thereon of $100,00 per month from

July 31, 1926. to September 1, 1929. as provided in Policy

of Insurance No. 1191014, in said Defendant Corpora-

tion.

4. That plaintiff recover of the defendant, THE
PENN MUTUAL LIFE INSURANCE COMPANY
OF PHILADELPHIA, a Corporation, the sum of ONE
HUNDRED DOLLARS ($100.00) per month, from and

after September 1, 1929, and during the continuation of

the total and permanent disability of plaintiff, as provided

in Policy of Insurance No. 1191014, in said defendant

Corporation.

5. That Plaintiff further recover of the defendant,

THE PENN MUTUAL LIFE INSURANCE COM-
PANY OF PHILADELPHIA, a Coporation, the fur-

ther sum of FIFTY FIVE HUNDRED AND FIFTY
($5550.00) DOLLARS, together with interest thereon at

seven per cent, per annum on installments thereon of

$150.00 per month from July 31, 1926, to September 1,

1929, as provided in Policy of Insurance No. 1196774, in

said defendant Corporation.

6. That plaintiff further recover of the defendant,

THE PENN MUTUAL LIFE INSURANCE COM-
PANY OF PHILADELPHIA, a Corporation, the fur-

ther sum of ONE HUNDRED and FIFTY ($150.00)

DOLLARS per month, from and after September 1,

1929, and during the continuation of the total and perma-
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nent disability of plaintiff, as provided in P(jlicy of Insur-

ance No. 1196774, in said Defendant Corporation.

7. For plaintiffs costs herein expended, and for such

other and further relief to which plaintiff may be entitled

in the premises.

A. L. Wissburg

Attorney for Plaintiff,

541 Spreckels Th. Bldg

San Diego, Calif.

UNITED STATES OF AMERICA,
SOUTHERN DISTRICT OF CALIFORNIA
COUNTY OF SAN DIEGO.

JAMES McCULLOCH, JR., being first duly sworn,

deposes and says, that he is the plaintiff in the above

entitled action ; that he has heard read the foregoing Com-

plaint, and knows the contents thereof, that the same is

true of his own knowledge, except those matters therein

stated on his information or belief, and as to those

matters that he believes it to be true.

James McCulloch, Jr.

Subscribed and sworn to before me this 13 day of Sep-

tember, 1929.

[Seal] D. M. Houser

Notary Public in and for the County of San Diego,

State of California,

[Endorsed] : Filed Sep. 16, 1929. R. S. Zimmerman,

Clerk, by Edmund L. Smith, Deputy Clerk.
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[Title of Court and Cause-]

ANSWER.

Comes now THE PENN MUTUAL LIFE INSUR-

ANCE COMPANY OF PHILADELPHIA, a corpora-

tion, the defendant above named, and as answer to plain-

tiff's bill on file herein admits, alleges and denies as

follows

:

AS ANSWER TO THE FIRST CAUSE OF AC-

TION:

-I-

Admits the allegation contained in Paragraph I of said

bill.

-II-

Admits the allegations contained in Paragraph II of

said bill.

-Ill-

Admits that in and by said policy of insurance afore-

said, the same being nmiibered 1191014, it was provided

that certain benefits should be paid in the event of the

total and permanent disability of the insured; but alleges

that paragraph III of plaintiff's bill contains an inaccurate

statement of the provisions of the policy for benefits by

reason of permanent and total disability of the insured.

Denies that its agreement in and by said policy of

insurance was "that should the plaintiff become totally

and permanently disabled before the age of the insured

at his nearest birthday is sixty years the defendant cor-

poration will pay to the plaintiff a monthly income of one

per cent (1%) of the face amount of the policy, to-wit,

the sum of $100.00 per month, from the beginning of

such total and permanent disability".
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Alleges that in and by the terms of said policy it is

agreed that defendant shall pay to the insured a monthly

income equal to one ])er cent (1%) of the face amount

of the policy if the insured becomes totally and perma-

nently disabled before the policy anniversary at which his

age is sixty (60) years, said income to start upon the

date of the receipt by the company at its home office dur-

ing the insured's lifetime of due proof of total and per-

manent disability; a true copy of which such policy is

hereto annexed marked exhibit *'A" and made a part

hereof as though set forth in full at this portion of de-

fendant's answer.

Defendant further alleges that it was agreed in and

by the terms of the said policy aforesaid that disability

benefits for i)ermanent and/or total disability should ter-

minate upon any default in the payment of any i)remium.

Defendant further denies that its agreement as set

forth in the policy was "in the e\ent of such total and

permanent disability of the plaintiff to continue said policy

of insurance in force and waive the payment of further

premiums thereon during the continuance of such total

and permanent disability", as alleged in plaintiff's bill ; but

on the contrary alleges that by the terms of said policy of

insurance it agreed to waive payment of any premiums

falling due after the receipt of due proof of total and

permanent disability and during the continuance of the

total and permanent disability of the insured.

-IV-

As answer to Paragraph IV of plaintiff's bill defendant

admits that said policy of insurance No. 1191014 was in

full force and effect for the period of one year plus the

grace period of thirty-one (31) days from October 14,
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1925. Defendant denies each and every allegation other

than hereinbefore expressly admitted, contained in Para-

graph IV of plaintiff's bill.

-V-

As answer to paragraph V of plaintiff's bill, defendant

admits that plaintiff executed and delivered to defendant

a certain promissory note for Two Hundred Seventy-five

and 60/100 Dollars ($275.60) on November 14, 1926,

on account of the premium due October 14, 1926, on said

poHcy of insurance No. 1191014, which said promissory

note was due February 14, 1927; but defendant denies

that said promissory note, which said note was never paid

by plaintiff, constituted payment of the said premium

upon said policy of insurance.

Defendant denies that the acceptance of said promis-

sory note by it continued the said policy of insurance

and/or the benefits thereunder in force and/or effect to

October 14, 1927, and/or the grace period thereafter; and

upon the contrary alleges that the giving of said note by

the plaintiff and the acceptance of it by defendant was a

conditional payment of the said premium, and that the

failure of plaintiff to pay said note when due, or at any

time thereafter, breached said condition and voided the

entire note transaction, thereby causing said policy of

insurance to lapse as of October 14, 1926. Defendant

admits that on or about November 27, 1925, it had issued

two additional policies, numbers 1196773 and 1196774 in

the respective amounts of Five Thousand Dollars

($5,000.00) and Fifteen Thousand Dollars ($15,000.00),

on the life of plaintiff, and that on account of each such

policies plaintiff had given defendant promissory notes

totalling Five Hundred Fifty-one and 20/100 Dollars
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($551.20) on account of the first year's premiums and

interest. Defendant alleg'es that plaintiff never made any

cash payment on account of any premiums under said two

last mentioned poHcies No. 1196773 and No. 1196774.

Defendant admits that plaintiff delivered to defendant's

agent in tlie City of San Diego, California, a post dated

check for Three Hundred Dollars ($300.00) to be ap-

plied on account of his liability under the notes given on

account of the premiums under said last mentioned policy,

and defendant further alleges that said check was not jmid

when presented.

Defendant denies that its general agent or anyone, for

and on its behalf, threatened plaintiff with criminal prose-

cution for the issuance and non-payment of said Three

Hundred Dollar ($300.00) check. Defendant denies that

its general agent, or any agent, in the City of San Diego,

California, delivered said check over to the District Attor-

ney of the County of San Diego, California, for criminal

action and/or prosecution thereon.

Defendant denies that from November 14, 1926, to

February 14, 1927, the insured, plaintiff herein, was un-

able, by virtue of his illness to engage in or follow any

occupation for remuneration or profit. Defendant fur-

ther denies that plaintiff was unable to pay said promis-

sory note dated November 14, 1926, and/'or make the

payment of said post dated check on the day on v\-hich

same became due and/or payable because of any illness

and/or disease alleged in plaintiff's bill, or at all.

Defendant denies that by and/or through its general

agent and/or representative in the City of San Diego, it

wrongfully and 'or fraudulently demanded the return

and/or surrender of any policy of insurance issued by it



28 James McCulloch, Jr., vs.

on plaintiff's life. Defendant further denies that it at

any time by or through its general agent and/or repre-

sentative in the City of San Diego threatened plaintiff

with further criminal prosecution, or any prosecution,

should he fail to surrender said policies, or any policies of

insurance to it.

Defendant further denies that plaintiff surrendered said

policy of insurance No. 1191014, or any policies, while

laboring under any duress and/or bodily illness; and on

the contrary alleges that plaintiff surrendered said policy

of insurance No. 1191014 to its agent on March 18, 1927,

voluntarily, and over the protest of defendant's agent in

the City of San Diego. Defendant further alleges that

at the time said policies of insurance were surrendered

to it by plaintiff, plaintiff was fully informed as to his

rights under said policy and/or policies as to any and all

benefits which would accrue to him thereunder.

-VI-

Defendant denies that plaintiff had been informed by

the physicians who were in attendance upon him during

the illness alleged in plaintiff's bill that the nature of the

illness and/or disease with which he was then suft"ering

was pneumonia and pleurisy with effusions. Defendant

denies that plaintiff continued in said belief, or any belief,

as he was so advised by his said physicians to on or about

July 6, 1927, or any other time. Denies that plaintiff was

not aware of his true condition and/or the true and/or

exact nature of his said illness and/or disease and/or that

he at that time or at any time was theretofore suffering

with pulmonary tuberculosis and/or that he had been

and/or would be totally and/or permanently disabled from

engaging in any occupation for remuneration or profit

until on or about July 6, 1927.
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Defendant denies that at said time as alle^^ed in said

paragraph plaintiff was suffering from pulmonary tuber-

culosis.

Denies that plaintiff upon being examined by a physi-

cian other than the ones in attendance upon him was then

informed for the first time, or at all, that his disease was

pulmonary tuberculosis and not pneumonia and/or pleu-

risy with effusions, or that theretofore plaintiff had been

led to believe that he was suffering with pneumonia and/or

pleurisy with effusions. Denies that plaintiff was stricken

with said or any pulmonary tuberculosis on July 31, 1926,

the date of his first confinement to his bed, as alleged, or

at all.

Denies that the failure of plaintiff at any time to have

possession of said policy of insurance No. 1191014 was

due to any fraud and/or duress practised on plaintiff by

defendant or any agent of defendant. Denies that plain-

tiff was in complete ignorance, or any ignorance, of the

terms and/or requirements of said policy of insurance

relative to notices and/or proofs to be furnished to de-

fendant in the event of total and permanent disability.

Denies that plaintiff did not become aware of the require-

ments in said policy of insurance relative to notices and

proofs in the event of total and permanent disability until

on or about April 10, 1929.

-VII-

Defendant admits that it refused to pay plaintiff

disability benefits under policy No. 1191014 for the reason

that no payments thereunder were due in accordance with

the terms and/or provisions of said policy of insurance.

Denies that said policy of insurance was in force

and/or was effective at the time of ulaintiff's alleged

illness as aforesaid, or at all.
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Alleges that on March 26, 1929, that being the date upon

which the letter of plaintiff constituting- his first claim

for disability benefits under the provisions of policy No.

1191014 was received by defendant, said policy of insur-

ance No. 1191014 was no longer in force; that said policy

of insurance had lapsed for nonpayment of premiums;

that plaintiff had theretofore executed a form or surren-

der of said policy on or about March 18, 1927, and had

given up all rights under said policy, in consideration of

the return to plaintiff of his unpaid note for $275.60

hereinbefore referred to, and the release of liability under

said note for premiums for any period after said sur-

render.

Denies that it refused to permit plaintiff to file any

claim for disability.

-VIII-

Denies that plaintiff has fully performed, or performed

at all, all conditions of said policy of insurance on his

part to be performed, and alleges that plaintiff has failed

to pay the premiums falling due under the terms of said

policy of insurance No. 1191014 upon October 14, 1926,

and upon October 14, 1927.

Defendant further alleges that said policy of insurance

No. 1191014 lapsed by reason of non-payment by plaintiff

of the above premiums.

Denies that there is now due, owing and unpaid by it

to plaintiff the sum of Thirty-seven Hundred Dollars

($3700.00) or any sum whatsoever, with interest thereon

as of September 1, 1^29, or any other time and/or there-

after at the rate of One Hundred Dollars ($100.00), or

any amount, per month, during the period of plaintiff's

disability, as alleged, or at all.
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FURTHER ANSWERING THE FIRST CAUSl-:

OF ACTION IN PLAINTIFF'S BILL DEFENDANT
moves the court to dismiss said bill of plaintiff and the

proceedings herein for all of the reasons hereinbefore set

forth, and for the further reasons and upon the grcjunds

that said bill does not state facts sufficient to entitle plain-

tiff to any relief because

(a) Said bill does not by its face and averments

therein contained offer to do equity on the part of plain-

tiff; and

(b) That the cause of action, if any, sued ui)on there-

in is barred by the laches of plaintiff.

AS ANSWER TO THE FURTHER AND SEC-

OND CAUSE OF ACTION SET FORTH IN PLAIN-
TIFF'S BILL DEFENDANT ADMITS, ALLEGES
AND DENIES AS FOLLOWS:

-IX-

Adniits the allegations contained in Paragraph IX of

said bill.

-X-

Admits that on or about November 27, 1925, at the

City of San Diego, County of San Diego, State of Cali-

fornia, plaintiff made, executed and delivered to defendant

his certain promissory note in the sum of Five Hundred

Fifty-one and 20/100 Dollars ($551.20), bearing interest

at the rate of 6% per annum, on account, among other

things, of the first annual premium under policy No.

1196774 issued by it on plaintiff"'s life in the sum of

Fifteen Thousand Dollars ($15,000.00) ; denies that said

note was received in payment of said premium.



32 James McCulloch, Jr., z's.

Defendant alleges that the giving of said note was only

conditional payment of the said premium and that the

failure of plaintiff to pay said note when due or at any

time thereafter breached the condition. Defendant fur-

ther alleges that it never received any payment in cash

or otherwise from or for the benefit of plaintiff on ac-

count of the premium upon said policy of insurance No.

1196774.

-XI-

Defendant alleges that its said policy of insurance No.

1196774 contained a provision for certain benefits in the

event of total and permanent disability of plaintiff, but

alleges that paragraph XI of plaintiff's bill contains an

inaccurate statement of the provisions of said policy for

benefits by reason of permanent and total disability of the

insured, a copy of which said policy, made from original

records, is hereto attached marked Exhibit "B" and made

a part hereof.

Defendant denies that its agreement was ''that should

plaintiff become totally and permanently disabled before

the age of the insured on his nearest birthday is 60 years

the defendant company will pay to the plaintiff a monthly

income of 1% of the face of the policy, to-wit, the sum

of One Hundred Fifty Dollars ($150.00) monthly from

the beginning of such total and permanent disability", or

as alleged in plaintiff's bill; and upon the contrary alleges

that in section 4 of said poHcy, Exhibit "B", it agreed to

pay to the insured a monthly income, namely, 1% of the

face amount of the policy if the insured became totally

and permanently disabled before the policy anniversary

on which the insured's age was sixty (60) years, said

income to start upon the date of receipt by the company
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at its home office, during- the insured's Hfetime, of due

proof of total and permanent disabihty. Defendant fur-

ther alle.qes that it was ag^reed by the terms of said policy

of insurance that all disability benefits should terminate

u])on default in the payment of any premiums.

Defendant denies that the agreement set forth in the

policy was "in the event of such total and i)ermanent dis-

ability of the plaintiff to continue such policy of insurance

in force and waive the payment of further premiums

thereunder during- the continuance of such permanent and

total disability" as alleged in plaintiff's bill; and upon the

contrary alleges that by the terms of said policy, Exhibit

"B", it agreed to waive the payment of any premiums fall-

ing due after the receipt of due proof of total and perma-

nent disability of the insured and during the continuance

of the total and permanent disability of the insured.

-XII-

As answer to Paragraph XII of plaintiff's bill, defendant

denies that the giving of the said promissory note and/or

the acceptance of the same caused plaintiff to be insured

under said policy for a period of one year from November

27, 1925, plus the grace period of 31 days thereafter; and

upon the contrary alleges that the giving and acceptance

of such note was only conditional payment of the said

premium and that the failure of plaintiff to pay said note

when due or at any time thereafter breached the condition.

Defendant alleges that it never received anything- in cash

or otherwise on account of said policy of insurance and /or

said note.

Denies that before the next policy anniversary and/or

before the sixtieth anniversary of the age of the insured

and /or on July 31, 1926, plaintiff was taken and^'or be-
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came ill with a bodily ailment and/or disease, to-vvit,

pulmonary tuberculosis. Denies that plaintiff was con-

fined to his bed for a period of nine weeks from said last

mentioned date and/or was confined to his home from

said time to about April 9, 1927, when plaintiff was again

confined to his bed and was compelled to remain therein

from said last mentioned date to the latter part of August,

1927. Denies that in consequence of said illness and/or

disease became, was and/or is permanently and/or totally

disabled from engaging in any occupation whatsoever for

remuneration or profit.

Denies that said disease, or any disease, independently

from all other causes and within the terms of said con-

tract of insurance has resulted in permanent disability,

wholly incapacitating plaintiff from engaging in any occu-

pation whatsoever for remuneration or profit from July

31, 1926, continuing to date hereof. Denies that such

incapacity, or any incapacity, due to such illness or any

illness and/or disease as alleged by plaintiff, or at all,

will continue for an indefinite period, or any period, in the

future.

-XIII-

Defendant denies that plaintiff beca/se of illness was

unable to follow or engage in any occupation for re-

muneration or profit. Denies that plaintiff was unable

to pay said promissory note dated November 25, 1925.

Denies that on innumerable occasions between November

25, 1926 and December 30, 1926, its agent and/or repre-

sentative called plaintiff by telephone and/or visited him

at his home while plaintiff was confined to his home

and/or his bed for such illness, or any illness and/or dis-

ease, and insisted upon payment of said note or the return
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and/or surrender to said aj^ent of said policy (jf insurance.

Denies that said calls by said agent and/or representative

were constant and/or continuous durinj^ said period. De-

nies that his, or anyone's strenuous insistence upon the pay-

ment and/or return of the policy of insurance was a source

of great annoyance and/or harrassment to plaintiff as

well as worry and/or caused plaintiff's condition to be-

come more serious and/or dangerous. Denies that plain-

tiff was advised by his physicians in attendance to refrain

from worry and/or annoyance. Denies that to rid him-

self of the constant and/or repeated calls and/or demands

of defendant's said agent and/or representative for the

return of said policy of insurance and/or the annoyance,

harassment and/or worry incident thereto, plaintiff, at

the strenuous insistence, or any insistence of defendant's

said agent and/or representative and/or for the purpose

of securing rehef from him surrendered said policy of

insurance to said defendant's said agent and/or represen-

tative aforesaid. Defendant admits that on December 30,

1926, plaintiff surrendered said policy of insurance No.

1196774 to defendant's agent, and alleges that such sur-

render was voluntary on the part of plaintiff and was not

caused by worry and/or annoyance brought about by the

conduct of defendant or defendant's agents.

Defendant further alleges that said policy of insurance

No. 1196774 lapsed for non-payment of premiums on

December 28, 1926, two days prior to the date upon which

said policy of insurance was surrendered.

Denies that at the time of such surrender, or any sur-

render, of said policy of insurance as alleged, or at all, it

or its said agent and/or representative well knew, or knew

at all, that plaintiff was suffering from pulmonary tuber-
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culosis. Denies that it or its said agent knew plaintiff

was covered and or protected by said policy of insurance

and was and/or would be entitled to the benehts men-

tioned therein and provided therein. Denies that it fraud-

ulently and for the purpose of deceiving plaintiff and/or

fraudulently depriving or attempting to deprive plaintiff

of his rights under said policy of insurance, advised plain-

tiff that said policy of insurance had lapsed and that he

was no longer insured by virtue thereof or entitled to the

benefits therein recited.

Denies that it fraudulently and/ or wrongfully procured

the release and/or surrender of such policy of insurance;

denies that plaintiff at said time, or any time, and 'or for

a long time thereafter was ignorant of the true nature,

or any nature of his d/eases and/or was not aware of

the fact that he was suffering with pulmonary tubercu-

losis and denies that it or its agent and/or representative

knew at any time plaintiff was suffering wath pulmonary

tuberculosis.

-XIV-

As answer to Paragraph XIV of plaintift''s bill defend-

ant denies that plaintiff had been informed by any physi-

cian that the nature of the illness and/or disease with

which he w^as then suffering was pneumonia and/or pleu-

risy with eft'usions; denies that plaintiff continued in said

belief or any belief to on or about July 6, 1927, and was

not aware of his true condition and/or the true and/or

exact nature of his said illness and/or disease. Denies

that plaintiff was ignorant that he at that time and/or

theretofore was suffering with pulmonary tuberculosis.

Denies that plaintiff had been or would be totally and/or

permanently disabled from engaging in any occupation for
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remuneration or profit until on or about July 6, 1927,

when upon being examined by a physician other than the

ones in attendance u])on him plaintifif was informed for

the first time that his disease was pulmonary tuberculosis

and not pneumonia and pleurisy with efifusions; denies

that plaintiff was stricken with pulmonary tuberculosis

upon July 31, 1926, the date of his first confinement to

his bed, or any other time.

Denies that the failure of i)laintiff at any time to have

possession of policy No. 1196774 was due to any fraud

and/or duress practised upon plaintiff by defendant or any

of its agents. Denies that plaintiff was in complete

ignorance of the disability features mentioned and/or con-

tained in said policy of insurance, and/or was unaware

of the requirements of said policy of insurance relative to

notices and 'or proofs to be furnished to defendant cor-

poration in the event of total and/or permanent disability

of plaintiff. Denies that plaintiff first became aware of

the requirements of said policy of insurance relative to

notices and/or proofs on or about April 10, 1929, as

alleged in plaintiff's bill, or at all.

-XV-

Defendant denies that policy No. 1196774 was in full

force and effect at the time plaintiff requested blanks from

defendant for the purpose of filing his claim for total

and/or permanent disability upon IMarch 26, 1929, and

alleges that long prior thereto the said policy of insurance

had lapsed for non-payment of premiums, no cash ever

having been paid by plaintiff" under said policy, and that

because of such non-payment of premiums the provision

for disability benefits had automaticallv terminated in
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accordance with the terms of the poHcy, a true copy of

which is hereto attached, marked Exhibit "B".

Defendant admits that it refused to pay to plaintiff

disabihty benefits mider said poHcy No. 1196774, for the

reason that no payments thereunder were due under the

terms of said poHcy contract. Defendant alleges that on

March 26, 1929, the date upon which the letter of plaintiff

constituting his first claim for disability benefits under said

policy of insurance was received by defendant, the said pol-

icy of insurance No. 1196774 was no longer in force for

the reason that said policy had lapsed for non-payment of

premiums, and plaintiff, by execution of a form of sur-

render upon the 30th day of December, 1926, had given

up all rights under said policy of insurance in considera-

tion of the return to him of his unpaid note for $551.20

hereinbefore referred to, and the release of liability

under said note for premiums for any period after such

surrender.

-XVI-

Defendant denies that plaintiff has duly performed, or

performed at all all the conditions of said policy of insur-

ance No. 1196774 on the part of plaintiff to be performed,

and alleges that the plaintiff has refused to pay the pre-

miums falling due under the terms of said policy upon

November 27, 1925, and November 27, 1926. Defendant

alleges that said policy of insurance lapsed by reason of

non-payment by the plaintiif of the above premiums, and

defendant further alleges that plaintiff, by execution of

a form of surrender upon December 30, 1926, had given

up any and all rights under said policy of insurance in

consideration of the return to plaintiff of his unpaid note

for $551.20 hereinbefore referred to, and release of lia-
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bility under said note for premiums for any jjeriod after

such surrender. Defendant denies that there is now due,

owing and unpaid from defendant to plaintiff the sum of

Fifty-five Hundred Fifty Dollars ($5,550.00), together

with interest thereon as of September 1st, 1929, or any

other sum and/or thereafter at the rate of One Hundred

Fifty Dollars ($150.00) per month during the period of

plaintiff's alleged disability.

FURTHER ANSWERING THE SECOND CAUSE
OF ACTION IN PLAINTIFFS BILL DE-
FENDANT

moves the court to dismiss said bill of plaintiff and the

proceedings herein for all of the reasons hereinbefore

set forth, and for the further reasons and upon the

grounds that said bill does not state facts sufficient to

entitle plaintiff to any relief because

(a) Said bill does not by its face and averments

therein contained offer to do equity on the part of plain-

tiff; and

(b) That the ca/se of action, if any, sued upon therein

is barred by the laches of plaintiff.

AS ANSWER TO THE THIRD AND FURTHER
CAUSE OF ACTION CONTAINED IN PLAIN-
TIFF'S BILL DEFENDANT ADMITS, AL-
LEGES AND DENIES AS FOLLOWS:

-xvn-
As answer to Paragraph X\TI of plaintiff's bill, de-

fendant admits the allegations contained therein.

-xvni-

Defendant admits that on or about November 27, 1925,

plaintiff delivered to defendant his note for Five Hundred
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Fifty-one and 20/100 Dollars ($551.20, on account,

among other things, of the first annual premium under

Policy No. 1196773 issued by defendant on plaintiff's life

in the sum of Five Thousand Dollars ($5,000.00). De-

fendant denies that such note was received by it in pay-

ment of such premium, and upon the contrary alleges

that the giving of said note was only conditional payment

and that the failure of plaintiff to pay such note when

due or at any time thereafter breached the condition.

Defendant further alleges that it never received any

payment in cash or otherwise from plaintiff on account

of Policy No. 1196773 and/or said promissory note afore-

said.

-XIX-

Defendant alleges that its agreement under the terms

of said policy No. 1196773 to waive the payment of

premiums in the event of the total and permanent dis-

ability of the insured has been inaccurately stated by

plaintiff in Paragraph XIX of plaintiff's bill. Defendant

alleges that by the terms of said policy of insurance No.

1196773, a copy of which said policy, made from original

records, is hereto attached, marked Exhibit "C" and made

a part hereof, it agreed to waive the payment of any

prciuinus falling due after receipt of due proof by it of

total and pennant disability of plaintiff and during the

continuance of such total and permanent disability of the

insured, and it was further agreed that this benefit should

automatically terminate upon default in the payment of

any premiums under said policy of insurance.

-XX-

Defendant denies, for the reasons stated hereinbefore,

in Paragraph XVIII, that the giving of the note never
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paid by the plaintiff caused plaintiff to he insured under

said policy of insurance No. 1196773, for a period of one

year from November 27, 1925, plus the grace period of

31 days thereafter. Defendant denies that before the

next ])olicy anniversary and/or before the policy anni-

versary on which the age of the insured at his nearest

birthday is sixty years, and, to-vvit, July 31, 1926, plain-

tiff was taken sick and/or became ill with a bodily ail-

ment and/or disease, to-vvit, pulmonary tuberculosis

and/or confined to his bed for a period of nine weeks

from said last mentioned date and/or confined to his

home from said time to about April 9, 1927, when plain-

tiilF was again confined to his bed and was compelled to

remain therein from said last mentioned date to the latter

part of August, 1927. Denies that in consequence of

such alleged illness and/or disease plaintiff became, was

and/or is permanently and/or totally disabled from en-

gaging in any occupation whatsoever for remuneration

or profit; denies that said disease independent from all

other causes and/or within the terms of said contract

of insurance has resulted in permanent disability, wholly

incapacitating plaintiflf from engaging in any occupation

whatsoever for remuneration or profit from said July

31st, 1926, continuing to date hereof; denies that plaintiff,

due to said illness and/or disease aforesaid, will be in-

capacitated for an indefinite period in the future, or any

period.

-XXI-

Defendant denies that plaintiff, because of illness, was

unable to follow or engage in any occupation for re-

muneration or profit; defendant denies that plaintiff was

unable to pay the promissory note dated November 25,

1925.
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Defendant admits that on December 30, 1926, plaintiff

surrendered said policy of insurance No. 1196773 to de-

fendant's agent, and alleges that said surrender was vol-

untary on the part of plaintiff, and was not caused by

worry and/or annoyance brought about by the conduct

of defendant or defendant's agent.

Defendant further alleges that said policy No. 1196773

lapsed for non-payment of premiums on December 28,

1926, two days prior to the date on which said policy of

insurance was surrendered.

Defendant denies that in innumerable occasions between

November 25, 1926, and December 30, 1926, defendant's

agent and/or representative called plaintiff by telephone

and/or visited him at his home while plaintiff was con-

fined to his home and/or his bed, with said illness, or any

illness and/or disease, and/or insisted upon payment of

said promissory note or the return and surrender to said

agent of said policy of insurance; denies that said calls

by said agent and/or representative were a source of

great annoyance and/or harrassment to plaintiff and/or

caused plaintiff's condition to become more serious and/or

dangerous; denies that plaintiff had been advised by his

physicians in attendance to refrain from worry and/or

annoyance; denies that plaintiff surrendered said policy

of insurance to defendant's agent and/or representative

for the purpose of ridding himself of the constant and/or

repeated demands and calls of defendant's said agent

and/or representative for the return of said policy of

insurance and/or because of any annoyance, harrassment

and/or worry incidental thereto; denies that at the time

of such surrender of said policy of insurance it and/or

its agent and/or representative well knew or knew at all
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])lainlirr was suffcrinjj;- from pulmonary tuberculosis

and/or knew plaintiff was covered and/or protected by

said policy of insurance and was and/or would be entitled

to the benefits therein mentioned and ])rovided.

Denies that it or its said aj^ent and/or representative

fraudulently and/or for the purpose of deceiving plaintiff

and/or fraudulently depriving or attempting to deprive

plaintiff of his said or any rights under said policy of

insurance, advised plaintiff that said policy of insurance

had lapsed and that plaintiff was no longer insured by

virtue thereof or entitled to the benefits thererni recited;

denies that plaintiff at said time and/or for a long time

thereafter was ignorant of the true nature of his disease

and/or was not aware of the fact that plaintiff was

suffering from pulmonary tuberculosis; denies that it or

its agent and/or representative knew plaintiff was suffer-

ing from pulmonary tuberculosis.

-XXII-

Defendant denies that plaintiff had been informed by

the physician who had been attending him during his said

alleged illness that the nature of said alleged illness with

which he was suffering w^as pneumonia and pleurisy with

effusions; defendant denies that plaintiff continued in said

belief or any belief to on or about July 6, 1927, or any

other time and/or w^as not aware of his true condition

and/or the true and exact nature of his said illness and/or

disease. Defendant denies that plaintiff at that time or

any time theretofore was suffering with pulmonary tuber-

culosis and had been totally and/or permanently disabled

from engaging in any occupation for remuneration or

profit. Defendant denies that on or about July 6. 1927,

when upon being examined by a physician other than the
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ones in attendance upon him plaintiff was informed for

the first time that his disease was pidmonary tuberculosis

;

defendant denies that plaintiff was stricken with pul-

monary tuberculosis on July 31, 1926, or on any other

date. Defendant denies that the failure of plaintiff at

any time to have possession of policy No. 1196773 was

due to any fraud and/or duress practiced upon plaintiff

by the defendant or any of its agents.

Defendant denies that because of any fraud and/or

duress plaintiff was in complete, or any ignorance of

the disability features mentioned and/or contained in said

policy of insurance and/or was ignorant that he was

entitled to disability benefits thereunder and/or was in

complete ignorance, or any ignorance and/or unaware of

the requirements of said policy of insurance relative to

notices and proofs to be furnished to defendant in the

event of total and permanent disability. Defendant denies

that plaintiff first became aware of the requirements of

said policy of insurance relative to notices and proofs

to the defendant in the event of total and permanent

disability on or about April 10, 1929.

-XXIII-

Defendant denies that Policy No. 1196773 was in full

force and effect at the time plaintiff requested claim

blanks from defendant for the purpose of filing his claim

for total and permanent disability benefits, to-wit, March

26, 1929, and alleges that long prior thereto the* said

policy of insurance No. 1196773 lapsed for non-payment

of premiums, no cash having ever been paid by the

plaintiff under said policy, and that because of such non-

payment of premiums the provision for disability benefits

had automatically terminated in accordance with the terms

1
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of the policy, a true copy of which said policy, made from

original records, is hereto attached marked Exhibit "C".

Defendant admits that it refused to waive premiums under

Policy No. 1196773, and alleges that the reason for such

refusal was that plaintiff was not entitled to such waiver

under the terms of said insurance ixjlicy.

Defendant admits that on March 26, 1929, the date

upon which the letter of plaintiff constituting plaintift''s

claim for waiver of premiums under said policy of insur-

ance was received by defendant, said policy of insurance

No. 1196773 was no longer in force, since said policy of

insurance had lapsed for non-payment of premiums, and

for the further reason that plaintiff had executed a form

of surrender upon December 30, 1926, and had given up

all rights under said i)olicy of insurance in consideration

of the return to plaintiff of his unpaid note for $551.20

hereinbefore referred to, and release of liability under

said note for premiums for any period after such

surrender.

-XXIV-

Defendant denies that plaintiff' has duly performed, or

performed at all, all the conditions of said policy of insur-

ance No. 1196773 on the part of plaintiff to be performed,

and alleges that plaintiff has failed to pay the premiums

falling due under the terms of said policy of insurance

No. 1196773 on November 27, 1925, and on November

27, 1926.

FURTHER ANSWERING THE THIRD CAUSE OF
ACTION IN PLAINTIFF'S BILL DEFENDANT

moves the court to dismiss said bill of plaintiff and the

proceedings herein for all of the reasons hereinbefore

set forth, and for the further reasons and upon the
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groiinds that said bill docs not state facts sufficient to

entitle plaintiff to any relief because

(a) Said bill does not by its face and averments

therein contained offer to do equity on the part of plain-

tiff; and

(b) That the cause of action, if any, sued upon

therein is barred by the laches of plaintiff.

FURTHER ANSWERING PLAINTIFFS BILL AND
THE THREE CAUSES OF ACTION THEREIN
CONTAINED

defendant moves the court to dismiss said bill of plaintiff

and the proceedings herein, for the reason that if any

agent and/or purported agent of defendant did threaten

or attempt to threaten plaintiff with any prosecution for

or on account of any check and/or note as alleged in

plaintiff's bill, or at all, the admission of which is only

made for the purpose of defense in this separate defense

and which is expressly denied in all other particulars, that

such agent and/or purported agent was then and there

acting beyond the scope of his authority.

WHEREFORE, having answered plaintift"'s bill and

the three causes of action therein alleged, defendant prays

that said bill be dismissed, that plaintiff take nothing, and

that defendant go hence with its costs herein incurred,

and that it have such other, further and dift'erent relief

as to the court may seem meet and equitable.

O'MELVENY, TULLER & MYERS, and

J. R. Girling,

Solicitors for defendant.

Address of Solicitors for defendant:

900 Title Insurance Building,

433 South Spring Street,

Los Angeles, California.
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STATE OF CALIFORNIA, )

)SS.
COUNTY OF LOS ANGELES. )

J. R. GIRLING beinj;- first duly sworn deposes and

says

:

That he is one of the solicitors for defendant in the

above entitled action; that he is authorized to execute

and verify the answer of defendant herein; that he makes

such verification partly on his personal knowledge and

partly on information furnished him by others, all of

which he believes to be true and expects to prove on the

trial of this action, and that the defendant herein has

a full, equitable and just defense to plaintiff's claim, as

hereinbefore stated in defendant's answer, and that the

within answer and the allegations therein contained are

not interposed for delay.

J. R. Girling.

Subscribed and sworn to before me

this 4 day of November, 1929.

Adelia Hawkins [Seal]

Notary Public in and for the County

of Los Angeles, State of California.

My Commission Expires Feb. 7, 1933.
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EXHIBIT A

Copy

THE PENN MUTUAL
NUMBER (Emblem) AMOUNT

^ 10,000.00

"We are met on the broad pathway of

good faith and good will."

LIFE INSURANCE COMPANY
OF PHILADELPHIA

Hereby insures the life of

JAMES MCCULLOCH JR.

THE INSURED

and agrees to pay

TEN THOUSAND Dollars,

whenever the reserve on this Policy (according to the

Ordinary Life Plan and the American Experience Table

of Mortality with interest at 3 per cent.), together with

the accumulated surplus then to the credit of this Policy,

shall equal the face amount, to James McCulloch, Jr., the

insured, which payment shall be in full settlement of all

demands against the said Company under this Policy;

or if the said insured should die before this Policy ma-

tures as above provided, then to pay the said face amount,

together with the accumulated surplus to Anna R. Mc-

Culloch, his wife, if she survive him, otherwise to his

executors, administrators or assigns,

THE BENEFICIARY
upon receipt of due proof of the death of the insured

and delivery of this Policy.

The right to change the beneficiary is" reserved by the

insured.
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DOUBLE INDEMNITY BENEFIT
The Company agrees to increase the amount payable to

double the face amount stated above upon receipt of due

proof that the death of the insured resulted solely from

bodily injuries sustained through accidental means before

the policy anniversary on which the age of the insured

at nearest birthday is seventy years, as provided in sec-

tion five.

DISABILITY BENEFITS
The Company agrees to pay a monthly income of

$100.00 and waive payment of subsequent premiums upon

receipt of due proof that the insured has become totally

and permanently disabled before the policy anniversary

on which the age of the insured at nearest birthday is

sixty years as provided in section four.

DIVIDENDS
Dividends of Surplus under this Policy shall be

awarded and may be used as provided in section one.

FULL PAID OPTION
When at the expiration of any policy-year, the accumu-

lated surplus to the credit of this Policy, together with

its guaranteed cash surrender value as specified on the

second page hereof, shall equal or exceed the net single

premium required at the attained age of the insured

to make this Policy full-paid, such net single premium to

be calculated on the same bases as the net yearly prem-

ium on this Policy, then upon proper written application

it will be declared a full-paid policy and will participate

annually thereafter as such and any excess of these

dividends over the amount required for the purpose above

described shall then be paid in cash.
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PREMIUMS
This contract is made in consideration of the payment

in advance to the Company at its Home Office of the sum

of Two Hundred Seventy-five & 60/100 Dollars, at the

date hereof, and upon condition that the annual premium

of Two Hundred Seventy-five & 60/100 Dollars is paid

on or before the Fourteenth day of October in every

year until the maturity of this Policy, subject to waiver

of payment of premiums in event of total and permanent

disability.

The annual premium stated above includes Twenty-

one & 70/100 Dollars for the Total and Permanent Dis-

ability Benefits and Twelve & 50/100 Dollars for the

Double Indemnity Benefit and shall be correspondingly

reduced upon any termination of such Benefits as pro-

vided in sections four and five.

Premium payments may be made annually, or in semi-

annual or quarterly instalments at the rates shown on

the margin hereof and as provided in section seven.

All the benefits, privileges and provisions stated on the

second and third pages hereof form a part of this Policy

as fully as though recited at length over the signatures

hereto affixed.

IN WITNESS WHEREOF, THE PENN MUTUAL
LIFE INSURANCE COMPANY of Philadelphia has

caused this Policy to be signed by its President, Secretary

and Actuary, attested by its Registrar, at its Home Office

in Philadelphia, Pennsylvania, on the date of issue, the

Fourteenth day of October 1925.

Sydney A Smith Secretary. Wm A Law President.

Attest

:

Registrar. George R. White Actuary.
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ORDINARY LIFE RATE ENDOWMENT POL-

ICY—ANNUAL DIVIDENDS—DOUBLE INDEM-

NITY BENEFIT TOTAL AND PERMANENT
DISABILITY BENEFITS PROVIDING FOR
WAIVER OF PREMIUM AND MONTHLY IN-

COME PAYMENT
AGE 32

ANNUAL PREMIUM $275.60

SEMI-ANNUAL PREMIUM $140.60

QUARTERLY PREMIUM $71.70

Examined by G. H. M.

made from Home Office records

I hereby certify that this is a tiHie copy ^ of Policy

No. 1191014 issued by The Penn Mutual Life Ins. Co.

on the Life of James McCulloch, Jr.

Chas V. Cornell

Asst Supervisor of Applications

and Death Claims

Policy F(^rm No. 6M-12 O. L. R. E. D. I. D. A. Ed. 6,

1924.

Exhibit A

FROM THE DATE OF ISSUE THIS POLICY
SHALL BE WITHOUT ANY RESTRICTIONS AS
TO TRAVEL OR RESIDENCE

SECTION 1. PARTICIPATION—DIMDENDS
OF SURPLUS

ANNUAL DI\TDENDS. This Policy will partici-

pate in surplus while in force by payment of premiums

or by waiver of premiums as provided in Section 4.

Dividends will be determined and accounted for by the

Company and will be available upon payment of the
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second year's premium, and at the end of the second and

of each subsequent poHcy-year.

All distributions of surplus awarded to this Policy and

remaining in the hands of the Company shall be accumu-

lated at four per cent, per annum, compound interest,

or the average net rate realized by the Company upon

its assets if it be less; this surplus and interest, increased

annually by such addition as may be awarded by the

Board of Trustees, will be used to mature this Policy as

an Endowment, as provided on the first page hereof, or

in event of the death of the insured during the con-

tinuance in full force of this Policy, the accumulated sur-

plus will be paid in addition to the face amount of this

Policy.

Any accumulated surplus to the credit of this Policy

may either be drawn in cash, or used in reduction of

premium, or applied to increase the paid-up insurance pro-

vided for by the terms of this Policy by the amount of

similar paid-up life insurance which the accumulated sur-

plus would purchase at the attained age of the insured

according to the present established rates of the Company,
provided, however, that if such paid-up insurance shall

exceed the face amount of this Policy, satisfactory evi-

dence of insurability must first be furnished to the Com-
pany.

If no other option is selected, dividends shall be paid

in cash.

POST-MORTEM DIVIDEND. Upon the death of

the insured during any policy-year, after the first, while

this Policy is in force by payment of premiums or by

waiver of premiums as provided in Section 4, the Com-

pany will pay a post-mortem dividend for the policy-year

current at the date of the insured's death.

SECTION 2. POLICY LOANS
Loans will be available during the third policy-year, if

three years' premiums have been paid, and at any time
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thereafter while this Policy is in force by payment of

premiums or by waiver of premiums as provided in

Section 4 and may be obtained on proper as':)ignment and

delivery of this Policy and on the soleXxurity hereof.

The amount of such loan may be any sum which with

interest to the end of the current policy-year will not ex-

ceed the cash value at the end of such year less any

existing indebtedness on this Policy and any unpaid bal-

ance of the current policy-year's premium. The cash

value will be the full reserve on this Policy as provided in

Section 3 and will be increased by the full reserve on any

dividend additions.

The indebtedness or any part thereof may be repaid

to the Company at any time.

Interest on loans will be at the rate of 6 per cent, per

annum payable at the end of each policy-year. If not

paid when due it shall be added to the existing indebted-

ness provided the total indebtedness on this Policy would

not then exceed the cash value plus the full reserve on any

dividend additions, and the indebtedness thus created shall

bear interest at the same rate.

Failure to repay any such loans or interest thereon

shall not void this Policy unless the total indebtedness

hereon with interest shall equal or exceed the cash value

plus the full reserve on any dividend additions, nor until

one month after notice shall have been mailed to the

last-known address of the insured and of the assignee,

if any, of record at the Home Office of the Company.

All indebtedness on account of this Policy, with accrued

interest, shall be deducted from any settlement hereunder.

The Company shall have the right to defer the making

of a loan hereon (unless for the purpose of paying

premiums on policies in this Company) for a period of

not exceeding ninety (90) days from the date of the

application therefor.
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SECTION 3. POLICY VALUES—
NON-FORFEITURE IN EVENT OF LAPSE

The full reserve on this Policy will be available upon

lapse through non-payment of premiums at the end of

the third policy-year or at any time thereafter, and may
be used as follows:

(1) To extend automatically the face amount of

of this Policy as Term Insurance without par-

ticipation; or,

(2) To purchase paid-up participating- life insurance

upon proper written application within one

month from the date of lapse; or,

(3) To pay the cash value of this Policy upon

proper release and delivery of this Policy within

one month from the date of lapse.

The following table states such values for completed

policy years. These values will be correspondingly in-

creased for any fractional part of a year's premium which

has been paid.

The full reserve on any paid-up insurance or extended

insurance, less any indebtedness thereon, will be avail-

able as a cash value at any time upon proper release and

delivery of this Policy.

The cash value will be increased by the full reserve

on any dividend additions and diminished by any ex-

isting indebtedness ; the amount of paid-up insurance shall

be increased or diminished in the same proportion as such

cash value is increased or diminished; or the extended

insurance shall be for the face amount of this Policy

less any indebtedness, and for such a term as such ad-

justed cash value will provide.

The Company shall have the right to defer the pay-

ment of any surrender value of this Policy (unless for

the purpose of paying premiums on policies in this Com-
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pany) for a period of not exceeding ninety (90) days

from the date of the appHcation therefor.

The reserve basis of the following table is the Ameri-

can Experience Table of Mortality with interest at 3

per cent, per annum, according to the net level premium

method.

Table of Extended Insurance, Paid-up Insurance, and

Loan or Cash Values provided for by this Policy

These Values are for $1000 Insurance

For this Policy multiply by TEN

At End
of

Year

Term of Automatic

Extended Insurance

Without

Participation

Participating

Paid-Up Life

Insurance

On Surrender

Loan or Cash

Surrender Values

3d 4 years 72 days $ 84 $ 35 17

4th 5
<<

241 ' 111 47 60

5th 7
<<

47 ' 139 60 39

6th 8
(I

208 ' 166 73 54

7th 9
" 344 ' 193 %7 05

8th 11
a

75
'

220 100 94

9th 12
a

121 * 246 115 19

10th 13
i(

115 ' 272 129 SZ

11th 14
a

56 ' 298 144 86

12th 14
a

313 ' 324 160 27

13th 15
a

158 ' 349 176 05

14th 15
a 329 ' 374 192 20

15th 16
a 96 ' 398 208 72

16th 16
a

197
'

422 225 hS

17th 16
a 269 ' 446 242 77

18th 16
((

316 ' 469 260 25

19th 16
i(

340 '

491 278 00

20th 16
a

343
'

513 296 00

25th 16
It

136 ' 615 ZSS 81

30th 15
n

66 ' 701 483 60

Loans are available during the policy-year as provided

in Section 2.
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SECTION 4. TOTAL AND PERMANENT DISA-

BILITY BENEFITS; WAIVER OF PREMIUM
AND MONTHLY INCOME PAYMENT

MONTHLY INCOME PAYMENT. If the insured

shall become totally and permanently disabled before the

policy anniversary on which the age of the insured at

nearest birthday is sixty years, the Company will pay to

the insured a monthly income equal to one per cent, of the

face amount of this Policy (exclusive of any dividend ad-

ditions). Said income shall start upon the date of re-

ceipt by the Company at its Home Office during the in-

sured's lifetime of due proof of total and permanent dis-

ability and continue thereafter for the period of the

said total disability of the insured prior to the maturity

of this Policy. Interest on any indebtedness under this

Policy may be deducted from the monthly income pay-

ments hereunder.

WAIVER OF PREMIUM. The Company will waive

the payment of any premium falling due after receipt of

due proof of total and permanent disability and during

the continuance of the said total disability of the insured.

NO DEDUCTION FOR BENEFITS GRANTED.
In any settlement under this Policy the Company shall

not make any deduction on account of monthly income

payments made or premiums waived.

PARTICIPATION. This Policy shall continue to

participate in surplus during the period of said total and

permanent disability.

INCREASING VALUES. Policy values shall in-

crease from year to year in the same manner as though

any premiums \raived hereunder had been duly paid in

cash.
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TOTAL AND PERMANENT DISAIMLITY. Dis-

ability shall be total and permanent if the insured is.

upon the receipt of due proof, totally and permanently

prevented by bodily injury or disease from enj^a^inj^- in

any occupation whatever for remuneration or jjrofit and

became so disabled while this Policy was in force by pay-

ment of premium. Immediately upon receipt of due proof

of such total and permanent disability, the benefits shall

become effective, subject to the conditions herein provided.

If said total disability has been continuous for not less

than three consecutive months immediately preceding the

receipt of due proof, such disability, if not already ap-

proved as permanent, shall nevertheless be deemed to be

permanent and upon the receipt of due proof of such

disability the benefits shall become effective, subject to

the conditions herein provided.

RECOGNIZED DISABILITIES. Without prejudice

\o any other cause of disability, the Company will recog-

nize the entire and irrecoverable loss of the sight of both

eyes, or the severance of both hands at or above the

wrists, or of both feet at or above the ankles, or of one

entire hand and one entire foot, as total and permanent

disability.

RECOVERY FROM DISABILITY. The Company,

at any time until Disability Benefits have been effective

for two full years, and not oftener than once a year

thereafter, may require of the insured due proof of the

continuance of such total disability. Upon failure to

furnish such proof, or if it appear at any time that the

insured has engaged or has become able to engage in any

occupation whatever for remuneration or profit, all Dis-
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ability Benefits under this Policy, except in the case of

recognized disabilities hereinbefore mentioned, shall there-

upon cease.

TERMINATION. This provision for Total and Per-

manent Disability Benefits shall automatically terminate:

(1) Upon default in the payment of any premium;

(2) If this Policy be surrendered for its cash value,

or if any paid-up insurance or extended insurance pro-

vided for in Section 3 of this Policy become effective;

(3) Upon the policy anniversary on which the age of

the insured at nearest birthday is sixty years, or if this

Policy mature prior to such policy anniversary, then upon

such maturity;

(4) If the insured engage in Military or Naval Ser-

vice in time of war;

. (5) If the disability of the insured result from aero-

nautic or submarine casualty;

(6) If the disability of the insured be voluntarily self-

inflicted.

Upon termination under (4), (5), or (6) above, the

liability of the Company under this Total and Permanent

Disability Benefits provision shall be limited to the

amount of the current unearned premium for such bene-

fits, which shall be returned by the Company upon no-

tice.

Upon any termination of this provision for Disability

Benefits, or upon receipt by the Company of proper

request for discontinuance thereof, accompanied by this

Policy for endorsement, any premium thereafter due shall

be reduced by the amount payable for the Disability

Benefits stated on the first page of this Policy.

Exhibit A
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Exhibit A
SECTION 5. DOUBLE INDEMNITY BENEFIT
The Company will pay a Double Indemnity Benefit

equal to and in addition to the face amount of this

Policy, upon receipt of due proof that the death of the

insured resulted solely from bodily injuries effected di-

rectly and exclusively by external, violent and accidental

means, and that such death occurred within sixty days

after sustaining^ such injuries. This Double Indemnity

Benefit shall not be payable if the death of the insured

resulted directly or indirectly from illness or disease of

any kind or from physical or mental infirmity; from

poison administered whether accidentally or intentionally

by the insured or ])y another; from self-destruction at

any time whether sane or insane; from any violation of

law by the insured ; from aeronautic or submarine

casualty; or if the injuries were sustained while perform-

ing Military or Naval Service in time of war or riot, or

while performing police duty as a member of any Mili-

tary or Naval or Police organization. The Company

shall have the right and opportunity to examine the body

and to make an autopsy unless prohibited by law.

This provision for Double Indemnity Benefit shall

automatically terminate

:

(1) Upon default in the payment of any premium;

(2) If this Policy be surrendered for its cash value, or

if any paid-up insurance or extended insurance provided

for in Section 3 of this Policy become effective;

(3) Upon the policy anniversary on which the age of

the insured at nearest birthday is seventy years, or if

this Policy mature prior to such policy anniversary,

then upon such maturity.
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Upon any termination of this provision for Double

Indemnity Benefit or upon receipt by the Company of

proper request for discontinuance thereof, accompanied

by this PoHcy for endorsement, any premium thereafter

due shall be reduced by the amount payable for the

Double Indemnity Benefit stated on the first page of this

Policy.

SECTION 6. CHANGE OF BENEFICIARY AND
ASSIGNMENT

CHANGE OF BENEFICIARY. Whenever the right

to change the beneficiary has been reserved in this Policy

or in the last Designation of Beneficiary recorded at the

Home Office of the Company, the insured or his duly

appointed guardian if he be not of legal age (subject to

any previous assignment of this PoHcy duly filed at the

Home Office) shall have full power while this Policy is in

force to designate a new beneficiary, with or without re-

serving the right of future designation, by filing writ-

ten notice thereof at the Home Office and such change

shall take place upon such filing and not before.

Furthermore whenever such right to change has been

reserved, the insured shall be entitled without the consent

of the beneficiary, to any cash dividends declared on this

Policy and to the loan or cash value or paid-up insurance

herein provided for.

ASSIGNMENT. Any assignment of this Policy shall

be furnished to the Company and a duplicate thereof at-

tached hereto. No assignment shall impose any obliga-

tion on this Company until the original thereof has been

filed at the Home Office of the Company, nor does the

Company guarantee the sufficiency or validity of any

assignment.
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SECTION 7. PAYMENT OF PREMIUMS
PAYMENT OF PREMIUMS. All premiums are

due and payable in advance at the Home Office of the

Company in the City of Philadelphia, or they may be

paid to agents on or before the dates when due in ex-

chani^e for receipts signed by the President, a Vice-

President, Secretary, Treasurer, or Actuary and counter-

signed by the agent.

The insurance under this Policy is based upon annual

premiums payable in advance; but on any anniversary,

U])on written request, payments may be made semi-an-

nually (jr quarterly in advance at the premium rates

therefor now in use by the Company. Any unpaid por-

tion of the i)remium for the policy-year during which

the death of the insured occurs will be deducted from the

sum payable under this Policy.

GRACE IN PAYMENT OF PREMIUMS. A grace

of thirty-one days, during which this Policy shall re-

main in force, will be granted for the payment of

premiums or regular instalments thereof, after the first.

If the death of the insured occur during the days of

grace, the sum necessary to complete payment of premium

for the then current policy-year will be deducted from

the amount payable hereunder.

REINSTATEMENT. In the event of default in

premium payments, unless the cash value has been duly

paid, this Policy may be reinstated at any time upon evi-

dence of insurability satisfactory to the Company and

the payment of all overdue premiums and the payment

or reinstatement of any other indebtedness to the Com-

pany upon said Policy, with interest at the rate of 6

per cent, per annum.
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SECTION 8. OTHER PROVISIONS

INCONTESTABILITY. This Policy and the apph-

cation therefor, a copy of which is attached hereto, con-

stitute the entire contract between the parties. This

PoHcy shall be incontestable after it has been in force

during the lifetime of the insured for a period of one

year from its date of issue except for non-payment of

premiums and except as to provisions relating- to Dis-

ability and Double Indemnity Benefits. All statements

made by the insured or on his behalf shall, in the ab-

sence of fraud, be deemed representations and not war-

ranties and no such statement shall avoid or be used in

defense under this Policy unless it is contained in the

written and printed application and a copy of such ap-

plication is attached to this Policy when issued.

AGE. Any error in statnig the age of the insured

shall be adjusted by the Company paying under any of

the provisions of this Policy such amount as the premium

actually paid would have purchased at the correct age.

SUICIDE. If the insured, whether sane or insane,

shall commit suicide within one year from the date of

issue of this Policy, the liability of the Company shall

be limited to the amount of the premium paid hereon.

ALTERATIONS. No alteration of this Policy, or

waiver of any of its conditions shall be valid unless en-

dorsed hereon and signed by an Officer of the Company.

No agent is authorized to modify, alter or enlarge this

contract or to bind the Company by any promise or

undertaking as to distribution of surplus or any future

award of interest.
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SECTION 9. OPTIONS FOR PAYMENT OF THIS
POLICY AS AN INCOME

The insured, subject to any designation of beneficiary

or assignment of this PoHcy filed with the Company, as

provided in Section 6, may elect in writing that the net

proceeds of this Policy at maturity, or any part thereof,

or the cash value before maturity, not less than $1,000,

shall be payable according to any of the following

options. In such written election no beneficiary entitled

to the proceeds of this Policy or any part thereof or any

instalment of interest or principal to become due thereon

shall have the right to commute, withdraw, surrender,

encumber, alienate or assign the same upon any terms

whatsoever unless by the written permission of the in-

sured.

The beneficiary entitled to receive the net proceeds

when payable, may elect in writing to have the net pro-

ceeds payable according to any of the following options,

in event of the failure of the insured to do so.

The tables under Options A, B and C are based upon

a policy the net proceeds of which are $1,000. and apply

pro rata to this Policy, and provide for annual or

monthly instalments, first instalment to be paid at ma-

turity or upon proper surrender for cash value. The

income may be made payable in equivalent equal semi-

annual or quarterly instalments upon proper request; to

find the semi-annual instalment, multiply the annual in-

stalment by .5037 and to find the quarterly instalment

multiply by .2528.
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OPTION A. INCOME FOR ONE TO THIRTY
YEARS CERTAIN in annual or monthly instalments as

may be elected according to the following table.

Number of

Years 1 2 3 4 5 6 7 8

Annual 1000.00 507.39 343.23 261.19 211.99 179.22 155.83 138.31

Monthly 84.50 42.87 29.00 22.07 17.91 15.14 13.17 11.69

Number of

Years 9 10 11 12 13 14 15 16

Annual 124.69 113.82 104.93 97.54 91.29 85.95 81.33 77.29

Monthly 10.54 9.62 8.87 8.24 7.71 7.26 6.87 6.53

Number of

Years 17 18 19 20 21 22 23 24

Annual 73.74 70.59 67.78 65.26 62.98 60.92 59.04 57.33

Monthly 6.23 5.96 5.73 5.51 5.32 5.15 4.99 4.84

Number of

Years 25 26 27 28 29 30

Annual 55.76 54.31 52.97 51.74 50.60 49.53

Monthly 4.71 4.59 4.48 4.37 4.28 4.19
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(OPTION 15. INCOME FOR TWENTY YEARS
CERTAIN AND AS LONG TEIEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may he elected accordini:^ to the followinji^

tahle.

Age of

Beneficiary
10

ami
under

11 12 13 14 15 16 17

Annual 39.52 39.70 39.89 40.08 40.28 40.49 40.71 40.94

Monthly 3.34 3.35 3.37 3.39 3.40 3.42 3.44 3.46

Age of

Beneficiary 18 19 20 21 22 23 24 25

Annual 41.18 41.43 41.69 41.96 42.24 42.53 42.84 43.16

Monthly 3.48 3.50 3.52 3.55 3.57 3.59 3.62 3.65

Age of

Beneficiary 26 27 28 29 30 31 32 33

Annual 43.49 43.84 44.21 44.59 44.98 45.39 45.82 46.27

Monthly 3.67 3.70 3.74 3.77 3.80 3.84 3.87 3.91

Age of

Beneficiary 34 35 36 37 38 39 40

Annual 46.74 47.23 47.73 48.26 48.80 49.36 49.95

Monthly 3.95 3.99 4.03 4.08 4.12 4.17 4.22

Ajrc of

Beneficiary 41 42 43 44 45 46 47 48

Annual 50.55 51.17 51.81 52.46 53.12 53.80 54.50 55.19

Monthly 4.27 4.32 4.38 4.43 4.49 4.55 4.61 4.66

Age of

Beneficiary 49 50 51 52 53 54 55 56

Annual 55.89 56.59 57.29 57.98 58.66 59.33 59.97 60.58

Monthly 4.72 4.78 4.84 4.90 4.96 5.01 5.07 5.12

Age of

Beneficiary 57 58 59 60 61 62 63 64

Annual 61.17 61.72 62.24 62.71 63.15 63.54 63.89 64.19

Monthly 5.17 5.22 5.26 5.30 5.34 5.37 5.40 5.42

Age of

Beneficiary 65 66 67 68 69
70
and
over

Annual 64.45 64.67 64.85 64.99 65.09 65.16

Monthly 5.45 5.46 5.48 5.49 5.50 5.51
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OPTION C. INCOME FOR TEN YEARS CER-
TAIN AND AS LONG THEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may be elected according to the following

table.

Age of 10

Beneficiary and
under

11 12 13 14 15 16 17

Annual 40.62 40.81 41.01 41.23 41.45 41.68 41.92 42.17

Monthlj' 3.43 3.45 3.47 3.48 3.50 3.52 3.54 3.56

Age of

Beneficiary 18 19 20 21 22 23 24 25

Annual 42.43 42.70 42.99 43.29 43.60 43.93 44.27 44.63

Monthly 3.59 3.61 3.63 3.66 3.68 3.71 3.74 Z.77

Ago of

Beneficiary 26 27 28 29 30 31 32 33

Annual 45.01 45.40 45.81 46.25 46.70 47.19 47.69 48.22

Monthly 3.80 3.84 3.87 3.91 3.95 3.99 4.03 4.07

Age of

Beneficiary 34 35 36 2,7 38 39 40 41

Annual 48.77 49.36 49.98 50.63 51.31 52.01 52.74 53.51

Monthly 4.12 4.17 4.22 4.28 4.34 4.39 4.46 4.52

Age of

Beneficiary 42 43 44 45 46 47 48 49

Annual 54.27 55.06 55.90 56.78 57.71 58.69 59.72 60.79

Monthly 4.59 4.65 4.72 4.80 4.88 4.96 5.05 5.14

Age of

Beneficiary 50 51 52 53 54 55 56 57

Annual 61.92 63.09 64.32 65.60 66.93 68.31 69.73 71.20

Monthly 5.23 5.33 5.44 5.54 5.66 5.77 5.89 6.02

Age of

Beneficiary 58 59 60 61 62 63 64 65

Annual 72.72 74.27 75.85 77.45 79.07 80.70 82.32 83.93
Monthly 6.14 6.28 6.41 6.54 6.68 6.82 6.96 7.09

Age of

Beneficiary 66 67 68 69 70 71 72 7i

Annual 85.52 87.07 88.57 90.02 91.40 92.70 93.91 95.02
Monthly 72i 7.36 7.48 7.61 7.72 7.83 7.94 8.03

Age of 80
Beneficiary 7A 75 76 77 78 79 and

over

Annual 96.02 96.90 97.76 98.59 99.38 100.02 100.52
Monthly 8.11 8.19 8.26 8.33 8.40 8.45 8.49
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The income under Option A or the income during the

instahnents-certain ])eriod under Option B or C, after the

first year, will be increased annually by such surplus as

may be awarded by the Board of Trustees. Upon the

death of any beneficiary, any unpaid instalments imder

Option A or unpaid instalments-certain under Option

B or C, or the commuted value thereof, calculated upon

the basis of 3 per cent, per annum compound interest, will

be paid as agreed upon in the election of the option.

Options B and C are based on the age of the bene-

ficiary at last birthday and are not available when an

association, firm or corporation is beneficiary or assignee.

OPTION D. INTEREST INCOME ON THE NET
PROCEEDS paya1)le for such a period as may be agreed

upon in the election of this option.

OPTION E. INCOME OF A FIXED AMOUNT
PAYABLE UNTIL THE NET PROCEEDS AND IN-

TEREST PAYMENTS TO BE ADDED THERETO
ARE EXHAUSTED, the final payment to be the bal-

ance then remaining with the Company.

Under Options D and E, the net proceeds are left with

the Company at interest at the rate of 3 per cent, per

annum, increased annually by such additions as may be

awarded by the Board of Trustees, and the income may
be made payable annually or in equivalent equal semi-

annual, quarterly or monthly payments commencing at

the end of the first interest period, with a further pay-

ment for the period elapsing between the last regular

payment and the date of death of the beneficiary. Pay-

ments of principal and interest shall be subject to such

provisions as may be agreed upon in the election of

either of these options.

Exhibit A
No. 6M-12
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[On Cover] : COPY

No

THE
PENN MUTUAL LIFE

INSURANCE COMPANY
PHILADELPHIA

NAME OF INSURED

JAMES MCCULLOCH, JR.

ORDINARY LIFE RATE
ENDOWMENT POLICY

ANNUAL DIVIDENDS

DOUBLE INDEMNITY BENEFIT
TOTAL AND PERMANENT
DISABILITY BENEFITS

PROVIDING FOR
WAIVER OF PREMIUM AND
MONTHLY INCOME PAYMENT

Amount, $10,000.00

Date of Policy, October 14th 1925

Yearly Payment, $275.60

During the Continuance of this Policy

Payable _ Annually

Due the 14th day of October
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EXHIBIT B

Copy

THE PENN MUTUAL
NUMBER (Emblem) AMOUNT

15,000.00

"We are met on the broad pathway of

good faith and good will."

LIFE INSURANCE COMPANY
OF PHILADELPHIA

Hereby insures the life of

JAMES MCCULLOCH JR.

THE INSURED

and agrees to pay

FIFTEEN THOUSAND Dollars,

whenever the reserve on this Policy (according to the

Ordinary Life Plan and the American Experience Table

of Mortality with interest at 3 per cent.), together with

the accumulated surplus then to the credit of this Policy,

shall equal the face amount, to James McCulloch, Jr., the

insured, which payment shall be in full settlement of all

demands against the said Company under this Policy;

or if the said insured should die before this Policy ma-

tures as above provided, then to pay the said face amount,

together with the accumulated surplus to Anna R. Mc-

Culloch, his wife, if she survive him, otherwise to his

executors, administrators or assigns,

THE BENEFICIARY
upon receipt of due proof of the death of the insured

and delivery of this Policy.

The right to change the beneficiary is reserved by the

insured.
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DOUBLE INDEMNITY BENEFIT
The Company agrees to increase the amount payable to

double the face amount stated above upon receipt of due

proof that the death of the insured resulted solely from

bodily injuries sustained through accidental means before

the policy anniversary on which the age of the insured

at nearest birthday is seventy years, as provided in sec-

tion five.

DISABILITY BENEFITS
The Company agrees to pay a monthly income of

$150.00 and waive payment of subsequent premiums upon

receipt of due proof that the insured has become totally

and permanently disabled before the policy anniversary

on which the age of the insured at nearest birthday is

sixty years as provided in section four.

DIVIDENDS
Dividends of Surplus under this Policy shall be

awarded and may be used as provided in section one.

FULL PAID OPTION
When at the expiration of any policy-year, the accumu-

lated surplus to the credit of this Policy, together with

its guaranteed cash surrender value as specified on the

second page hereof, shall equal or exceed the net single

premium required at the attained age of the insured

to make this Policy full-paid, such net single premium to

be calculated on the same bases as the net yearly prem-

ium on this Policy, then upon proper written application

it will be declared a full-paid policy and will participate

annually thereafter as such and any excess of these

dividends over the amount required for the purpose above

described shall then be paid in cash.
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PREMIUMS
This cf^ntract is made in consideration of the payment

in advance to the Company at its Home Office of the sum

of Four Hundred Thirteen & 40/100 Dollars, at the

dale hereof, and u])on condition that the annual premium

of Four Hundred Thirteen & 40/100 Dollars is paid

on or l)efore the Twenty-seventh day of November in every

year until the maturity of this Policy, subject to waiver

of payment of ])remiunis in event of total and permanent

disability.

The annual premium stated above includes Thirty-

two & 55/100 Dollars for the Total and Permanent Dis-

ability Benefits and Eii^hteen & 75/100 Dollars for the

Double Indemnity Benefit and shall be correspondingly

reduced uyjon any termination of such Benefits as pro-

vided in sections four and five.

Premium payments may be made annually, or in semi-

annual or (juarterly instalments at the rates shown on

the margin hereof and as provided in section seven.

^\11 the benefits, privileges and provisions stated on the

second and third pages hereof form a part of this Policy

as fully as though recited at length over the signatures

hereto affixed.

IN WITNESS WHEREOF, THE PENN MUTUAL
LIFE INSURANCE COMPANY of Philadelphia has

caused this Policy to be signed by its President, Secretary

and Actuary, attested by its Registrar, at its Home Office

in Philadelphia, Pennsylvania, on the date of issue, the

Fourteenth day of October 1925.

Sydney A Smith Secretary. Wm A Law President.

Attest

:

Registrar. George R. WTiite Actuary.
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ORDINx^RY LIFE RATE ENDOWMENT POL-

ICY—ANNUAL DIVIDENDS—DOUBLE INDEM-
NITY BENEFIT TOTAL AND PERMANENT
DISABILITY BENEFITS PROVIDING FOR
WAIVER OF PREMIUM AND MONTHLY IN-

COME PAYMENT
AGE 32

ANNUAL PREMIUM $413.40

SEMI-ANNUAL PREMIUM $210.90

QUARTERLY PREMIUM $107.55

Examined by M. C. F.

made from Home Office records

I hereby certify that this is a tftie copy /^ of Policy

No. 1196774 issued by The Penn Mutual Life Ins. Co.

on the Life of "James McCulloch, Jr."

Chas V. Cornell

Asst Supervisor of Applications

and Death Claims

PoHcy Form No. 6M-12 O. L. R. E. D. I. D. A. Ed. 6,

1924.

Exhibit B

FROM THE DATE OF ISSUE THIS POLICY
SHALL BE WITHOUT ANY RESTRICTIONS AS
TO TRAVEL OR RESIDENCE

SECTION 1. PARTICIPATION—DIVIDENDS
OF SURPLUS

ANNUAL DIVIDENDS. This PoHcy will partici-

pate in surplus while in force by payment of premiums

or by waiver of premiums as provided in Section 4.

Dividends will be determined and accounted for by the

Company and will be available upon payment of the
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second year's preniiuni, and at the end of the second and

of each subsequent policy-year.

All distributions of surplus awarded to this Policy anrl

remainini^ in the hands of the Company shall be accumu-

lated at four per cent, per annum, compound interest,

or the average net rate realized by the Company upon

its assets if it be less; this surplus and interest, increased

annually by such addition as may be awarded by the

Board of Trustees, will be used to mature this Policy as

an Endowment, as provided on the first page hereof, or

in event of the death of the insured during the con-

tinuance in full force of this Policy, the accumulated sur-

plus will be paid in addition to the face amount of this

Policy.

Any accumulated surplus to the credit of this Policy

may either be drawn in cash, or used in reduction of

premium, or applied to increase the paid-up insurance pro-

vided for by the terms of this Policy by the amount of

similar paid-up life insurance which the accumulated sur-

plus would purchase at the attained age of the insured

according to the i)resent established rates of the Company,

provided, however, that if such paid-up insurance shall

exceed the face amount of this Policy, satisfactory evi-

dence of insurability must first be furnished to the Com-
pany.

If no other option is selected, dividends shall be paid

in cash.

POST-MORTEM DIVIDEND. Upon the death of

the insured during any policy-year, after the first, while

this Policy is in force by payment of premiums or by

waiver of premiums as provided in Section 4, the Com-

pany will pay a post-mortem dividend for the policy-year

current at the date of the insured's death.

SECTION 2. POLICY LOANS
Loans will be available during the third policy-year, if

three years' premiuriis have been paid, and at any time
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thereafter while this PoHcy is in force by payment of

premiums or by waiver of premiums as provided in

Section 4 and may be obtained on proper assignment and

delivery of this Policy and on the sole security hereof.

The amount of such loan may be any sum which with

interest to the end of the current policy-year will not ex-

ceed the cash value at the end of such year less any

existing indebtedness on this Policy and any unpaid bal-

ance of the current policy-year's premium. The cash

value will be the full reserve on this Policy as provided in

Section 3 and will be increased by the full reserve on any

dividend additions.

The indebtedness or any part thereof may be repaid

to the Company at any time.

Interest on loans will be at the rate of 6 per cent, per

annum payable at the end of each policy-year. If not

paid when due it shall be added to the existing indebted-

ness provided the total indebtedness on this Policy would

not then exceed the cash value plus the full reserve on any

dividend additions, and the indebtedness thus created shall

bear interest at the same rate.

Failure to repay any such loans or interest thereon

shall not void this Policy unless the total indebtedness

hereon with interest shall equal or exceed the cash value

plus the full reserve on any dividend additions, nor until

one month after notice shall have .been mailed to the

last-known address of the insured and of the assignee,

if any, of record at the Home Office of the Company.

All indebtedness on account of this Policy, with accrued

interest, shall be deducted from any settlement hereunder.

The Company shall have the right to defer the making
of a loan hereon (unless for the purpose of paying

premiums on policies in this Company) for a period of

not exceeding ninety (90) days from the date of the

application therefor.
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SECTION 3. POLICY VALUES—
NON-FORFEITURE IN EVENT OF LAPSE

The full reserve on this Policy will be available upon

lapse through non-payment of premiums at the end of

the third policy-year or at any time thereafter, and may
be used as follows:

(1) To extend automatically the face amount of

of this Policy as Term Insurance without par-

ticipation; or,

(2) To purchase paid-up participating life insurance

upon ])roper written application within one

month from the date of lapse; or,

(3) To ])ay the cash value of this Policy upon

proper release and delivery of this Policy within

one month from the date of lapse.

The following table states such values for completed

policy years. These values will be correspondingly in-

creased for any fractional part of a year's premium which

has been paid.

The full reserve on any paid-up insurance or extended

insurance, less any indebtedness thereon, will be avail-

able as a cash value at any time upon proper release and

delivery of this Policy.

The cash value will be increased by the full reserve

on any dividend additions and diminished by any ex-

isting indebtedness ; the amount of paid-up insurance shall

be increased or diminished in the same proportion as such

cash value is increased or diminished; or the extended

insurance shall be for the face amount of this Policy

less any indebtedness, and for such a term as such ad-

justed cash value will provide.

The Company shall have the right to defer the pay-

ment of any surrender value of this Policy (unless for

the purpose of paying premiums on policies in this Com-
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pany) for a period of not exceeding ninety (90) days

from the date of the appHcation therefor.

The reserve basis of the following table is the Ameri-

can Experience Table of Mortality with interest at 3

])er ceiit. per annum, according to the net level premium

method.

Table of Extended Insurance, Paid-up Insurance, and

Loan or Cash Values provided for by this Policy

These Values are for $1000 Insurance

For this Policy multiply by FIFTEEN
Participating

Paid-Up Life

Insurance Loan or Cash

On Surrender Surrender Values

Term of Automatic

At End E ctend ed Insurance

of VVi hout

Year Partic pation

3d 4 years 72 days

4th 5 241 '

5th 7 47 '

6th 8 208 '

7th 9 344 '

8tli 11 75
'

9th 12 121
'

10th 13 115 '

11th 14 56 *

12th 14 313
'

13 th 15 158 '

14th 15 329 '

15th 16 96
'

16th 16 197
'

17th 16 269 '

18th 16 316 *

19th 16 340 '

20th 16 343 '

25th 16 136 '

30th 15 66 '

$ 84

111

139

166

193

220

246

272

298

324

349

374

398

422

446

469

491

513

615

701

$ 35 17

47 60

60 39

72> 54

87 05

100 94

115 19

129 SZ

144 86

160 27

176 05

192 20

208 72

225 58

242 77

260 25

278 00

296 00

2>S^ 81

483 60

Loans are available during the policy-year as provided

in Section 2.
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SECTION 4. TOTAL AND TERMANENT DISA-

BILITY BENEFITS; WAIVER OF PREMIUM
AND MONTHLY INCOME PAYMENT

MONTHLY INCOME PAYMENT. If the insured

shall become totally and permanently disabled before the

policy anniversary on which the age of the insured at

nearest birthday is sixty years, the Company will ])ay to

the insured a monthly income equal to one per cent, of the

face amount of this Policy (exclusive of any dividend ad-

ditions). Said income shall start upon the date of re-

ceipt by the Company at its Home Office during the in-

sured's lifetime of due proof of total and permanent dis-

ability and continue thereafter for the period of the

said total disability of the insured prior to the maturity

of this Policy. Interest on any indebtedness under this

Policy may be deducted from the monthly income pay-

ments hereunder.

WAIVER OF PREMIUM. The Company will waive

the payment of any premium falling due after receipt of

due proof of total and permanent disability and during

the continuance of the said total disability of the insured.

NO DEDUCTION FOR BENEFITS GRANTED.
In any settlement under this Policy the Company shall

not make any deduction on account of monthly income

payments made or premiums waived.

PARTICIPATION. This Policy shall continue to

participate in surplus during the period of said total and

permanent disability.

INCREASING VALUES. Policy values shall in-

crease from year to year in the same manner as though

any premiums waived hereunder had been duly paid in

cash.
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TOTAL AND PERMANENT DISABILITY. Dis-

ability shall be total and permanent if the insured is,

upon the receipt of due proof, totally and permanently

prevented by bodily injury or disease from engag-ing in

any occupation whatever for remuneration or profit and

became so disabled while this Policy was in force by pay-

ment of premium. Immediately upon receipt of due proof

of such total and permanent disability, the benefits shall

become effective, subject to the conditions herein provided.

If said total disability has been continuous for not less

than three consecutive months immediately preceding the

receipt of due proof, such disability, if not already ap-

proved as permanent, shall nevertheless be deemed to be

permanent and upon the receipt of due proof of such

disability the benefits shall become effective, subject to

the conditions herein provided.

RECOGNIZED DISABILITIES. Without prejudice

to any other cause of disability, the Company will recog-

nize the entire and irrecoverable loss of the sight of both

eyes, or the severance of both hands at or above the

wrists, or of both feet at or above the ankles, or of one

entire hand and one entire foot, as total and permanent

disability.

RECOVERY FROM DISABILITY. The Company,

at any time until Disability Benefits have been efifective

for two full years, and not oftener than once a year

thereafter, may require of the insured due proof of the

continuance of such total disability. Upon failure to

furnish such proof, or if it appear at any time that the

insured has engaged or has become able to engage in any

occupation whatever for remuneration or profit, all Dis-
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ability Benefits under this Policy, except in the case of

recognized disabilities hereinbefore mentioned, shall there-

upon cease.

TERMINATION. This provision for Total and Per-

manent Disability Benefits shall automatically terminate:

(1) Upon default in the payment of any premium;

(2) If this Policy be surrendered for its cash value,

or if any paid-up insurance or extended insurance pro-

vided for in Section 3 of this Policy become effective;

(3) Upon the policy anniversary on which the age of

the insured at nearest birthday is sixty years, or if this

Policy mature prior to such policy anniversary, then upon

such maturity;

(4) If the insured engage in Military or Naval Ser-

vice in time of war;

(5) If the disability of the insured result from aero-

nautic or submarine casualty;

(6) If the disability of the insured be voluntarily self-

inflicted.

Upon termination under (4), (5), or (6) above, the

liability of the Company under this Total and Permanent

Disability Benefits provision shall be limited to the

amount of the current unearned premium for such bene-

fit^, which shall be returned by the Company upon no-

tice.

Upon any termination of this provision for Disability

Benefits, or upon receipt by the Company of proper

request for discontinuance thereof, accompanied by this

Policy for endorsement, any premium thereafter due shall

be reduced by the amount payable for the Disability

Benefits stated on the first page of this Policy.

Exhibit B
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Exhibit B

SECTION 5. DOUBLE INDEMNITY BENEFIT

The Company will pay a Double Indemnity Benefit

equal to and in addition to the face amount of this

Policy, upon receipt of due proof that the death of the

insured resulted solely from bodily injuries effected di-

rectly and exclusively by external, violent and accidental

means, and that such death occurred within sixty days

after sustaining such injuries. This Double Indemnity

Benefit shall not be payable if the death of the insured

resulted directly or indirectly from illness or disease of

any kind or from physical or mental infirmity; from

poison administered whether accidentally or intentionally

by the insured or by another; from self-destruction at

any time whether sane or insane; from any violation of

law by the insured; from aeronautic or submarine

casualty; or if the injuries were sustained while perform-

ing Mihtary or Naval Service in time of war or riot, or

while performing police duty as a member of any Mili-

tary or Naval or Police organization. The Company

shall have the right and opportunity to examine the body

and to make an autopsy unless prohibited by law.

This provision for Double Indemnity Benefit shall

automatically terminate

:

(1) Upon default in the payment of any premium;

(2) If this Policy be surrendered for its cash value, or

if any paid-up insurance or extended insurance provided

for in Section 3 of this PoHcy become effective;

(3) Upon the policy anniversary on which the age of

the insured at nearest birthday is seventy years, or if

this Policy mature prior to such policy anniversary,

then upon such maturity.
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Upon any termination of this i)rovi.sion for Double

Indemnity Benefit or upon receipt by the Company of

proper request for discontinuance thereof, accompanied

by this Pohcy for endorsement, any premium thereafter

due sliall be reduced ])y the amount payable for the

Double Indemnity Benefit stated on the first page of this

Policy.

SECTION 6. CHANGE OF BENEFICIARY AND
ASSIGNMENT

CHANGE OF BENEFICIARY. Whenever the right

to change the beneficiary has been reserved in this Policy

or in the last Designation of Beneficiary recorded at the

Plome Office of the Company, the insured or his duly

appointed guardian if he be not of legal age (subject to

any previous assignment of this Policy duly filed at the

Home Office) shall have full power while this Policy is in

force to designate a new beneficiary, with or without re-

serving the right of future designation, by filing writ-

ten notice thereof at the Home Office and such change

shall take ])lace upon such filing and not before.

Furthermore whenever such right to change has been

reserved, the insured shall be entitled without the consent

of the beneficiary, to any cash dividends declared on this

Policy and to the loan or cash value or paid-up insurance

herein provided for.

ASSIGNMENT. Any assignment of this Policy shall

be furnished to the Company and a duplicate thereof at-

tached hereto. No assignment shall impose any obliga-

tion on this Company until the original thereof has been

filed at the Home Office of the Company, nor does the

Company guarantee the sufficiency or validity of any

assignment.
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SECTION 7. PAYMENT OF PREMIUMS
PAYMENT OF PREMIUMS. All premiums are

due and payable in advance at the Home Office of the

Company in the City of Philadelphia, or they may be

paid to agents on or before the dates when due in ex-

change for receipts signed by the President, a Vice-

President, Secretary, Treasurer, or Actuary and counter-

signed by the agent.

The insurance under this Policy is based upon annual

premiums payable in advance; but on any anniversary,

upon written request, payments may be made semi-an-

nually or quarterly in advance at the premium rates

therefor now in use by the Company. Any unpaid por-

tion of the premium for the policy-year during which

the death of the insured occurs will be deducted from the

sum payable under this Policy.

GRACE IN PAYMENT OF PREMIUMS. A grace

of thirty-one days, during which this Policy shall re-

main in force, will be granted for the payment of

premiums or regular instalments thereof, after the first.

If the death of the insured occur during the days of

grace, the sum necessary to complete payment of premium

for the then current policy-year will be deducted from

the amount payable hereunder.

REINSTATEMENT. In the event of default in

premium payments, unless the cash value has been duly

paid, this Policy may be reinstated at any time upon evi-

dence of insurability satisfactory to the Company and

the payment of all overdue premiums and the payment

or reinstatement of any other indebtedness to the Com-

pany upon said Policy, with interest at the rate of 6

per cent, per annum.
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SECTION 8. OTHER PROVISIONS

TNCONTESTAHILITY. This Policy and the appH-

cation therefor, a copy of which is attached hereto, con-

stitute the entire contract between the parties. This

Pohcy shall be incontestable after it has been in force

during- the lifetime of the insured for a period of one

year from its date of issue except for non-payment of

premiums and except as to provisions relating to Dis-

ability and Double Indemnity Benefits. All statements

made by the insured or on his behalf shall, in the ab-

sence of fraud, be deemed representations and not war-

ranties and no such statement shall avoid or be used in

defense under this Policy unless it is contained in the

written and printed application and a copy of. such ap-

plication is attached to this Policy when issued.

AGE. Any error in stating the age of the insured

shall be adjusted by the Company paying under any of

the provisions of this Policy such amount as the premium

actually paid would have purchased at the correct age.

SUICIDE. If the insured, whether sane or insane,

shall commit suicide within one year from the date of

issue of this Policy, the liability of the Company shall

be limited to the amount of the premium paid hereon.

ALTERNATIONS. No alteration of this Policy, or

waiver of any of its conditions shall be valid unless en-

dorsed hereon and signed by an Officer of the Company.

No agent is authorized to modify, alter or enlarge this

contract or to bind the Company by any promise or

undertaking as to distribution of surplus or any future

award of interest.
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SECTION 9. OPTIONS FOR PAYMENT OF THIS
POLICY AS AN INCOME

The insured, subject to any designation of beneficiary

or assignment of this PoHcy filed with the Company, as

provided in Section 6, may elect in writing that the net

proceeds of this Policy at maturity, or any part thereof,

or the cash value before maturity, not less than $1,000,

shall be payable according to any of the following-

options. In such written election no beneficiary entitled

to the proceeds of this Policy or any part thereof or any

instalment of interest or principal to become due thereon

shall have the right to commute, withdraw, surrender,

encumber, alienate or assign the same upon any terms

whatsoever unless by the written permission of the in-

sured.

The beneficiary entitled to receive the net proceeds

when payable, may elect in writing to have the net pro-

ceeds payable according to any of the following options,

in event of the failure of the insured to do so.

The tables under Options A, B and C are based upon

a policy the net proceeds of which are $1,000, and apply

pro rata to this Policy, and provide for annual or

monthly instalments, first instalment to be paid at ma-

turity or upon proper surrender for cash value. The

income may be made payable in equivalent equal semi-

annual or quarterly instalments upon proper request; to

find the semi-annual instalment, multiply the annual in-

stalment by .5037 and to find the quarterly instalment

multiply by .2528.
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OPTION A. INCOME FOR ONE TO THIRTY
YEARS CERTAIN in annual or monthly instalments as

may be elected according to the following table.

Number of

Years 12 3 4 5 6 7 8

Annual 1000.00 507.39 343.23 261.19 211.99 179.22 155.83 138.31

Monthly 84.50 42.87 29.00 22.07 17.91 15.14 13.17 11.69

Number of

Years 9 10 11 12 13 14 15 16

Annual 124.69 113.82 104.93 97.54 91.29 85.95 81.33 77.29

Monthly 10.54 9.62 8.87 8.24 7.71 7.26 6.87 6.53

Number of

Years 17 18 19 20 21 22 23 24

Annual 73.74 70.59 67.78 65.26 62.98 60.92 59.04 57.33

Monthly 6.23 5.96 5.73 5.51 5.32 5.15 4.99 4.84

Number of

Years 25 26 27 28 29 30

Annual 55.76 54.31 52.97 51.74 50.60 49.53

Monthly 4.71 4.59 4.48 4.37 4.28 4.19
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OPTION B. INCOME FOR TWENTY YEARS
CERTAIN AND AS LONG THEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may be elected according to the following

table.

Age of

Beneficiary

10
and
under

11 12 13 14 15 16 17

Annual 39.52 39.70 39.89 40.08 40.28 40.49 40.71 40.94

Monthly 3.34 3.35 3.37 3.39 3.40 3.42 3.44 3.46

Age of

Beneficiary 18 19 20 21 22 23 24 25

Annual 41.18 41.43 41.69 41.96 42.24 42.53 42.84 43.16

Monthly 3.48 3.50 3.52 3.55 3.57 3.59 3.62 3.65

Age of

Beneficiary 26 27 28 29 30 31 32 33

Annual 43.49 43.84 44.21 44.59 44.98 45.39 45.82 46.27

Monthly 3.67 3.70 3.74 3.77 3.80 3.84 3.87 3.91

Age of

Beneficiary 34 35 36 37 38 39 40

Annual 46.74 47.23 47.73 48.26 48.80 49.36 49.95

Monthly 3.95 3.99 4.03 4.08 4.12 4.17 4.22

Age of

Beneficiary 41 42 43 44 45 46 47 48

Annual 50.55 51.17 51.81 52.46 53.12 53.80 54.50 55.19

Monthly 4.27 4.32 4.38 4.43 4.49 4.55 4.61 4.66

Age of
Beneficiary 49 50 51 52 53 54 55 56

Annual 55.89 56.59 57.29 57.98 58.66 59.33 59.97 60.58

Monthly 4.72 4.78 4.84 4.90 4.96 5.01 5.07 5.12

Age of
Beneficiary 57 58 59 60 61 62 63 64

Annual 61.17 61.72 62.24 62.71 63.15 63.54 63.89 64.19

Monthly 5.17 5,22 5.26 5.30 5.34 5.37 5.40 5.42

Age of

Beneficiary 65 66 67 68 69
70
and
over

Aiuiual 64.45 64.67 64.85 64.99 65.09 65.16

Monthly 5.45 5.46 5.48 5.49 5.50 5.51
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OPTION C. INCOME FOR TEN YEARS CER-
TAIN AND AS LONG THEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may be elected according to the followinj:^

table.

Apfe of

Beneficiary
10
and
under

11 12 13 14 15 16 17

Annual
Monthly

40.62

3.43

40.81

3.45

41.01

3.47

41.23

3.48

41.45

3.50

41.68

3.52

41.92

3.54

42.17

3.56

Age of
Beneficiary 18 19 20 21 22 23 24 25

Annual
Monthly

42.43

3.59

42.70

3.61

42.99

3.63

43.29

3.66

43.60

3.68

43.93

3.71

44.27

3.74

44.63

3.77

Age of

Beneficiary 26 27 28 29 30 31 32 33

Annual
Monthly

45.01

3.80

45.40

3.84

45.81

3.87

46.25

3.91

46.70

3.95

47.19

3.99

47.69

4.03

48.22

4.07

Age of

Beneficiary 34 35 36 37 38 39 40 41

Annual
Monthly

48.77

4.12

49.36

4.17

49.98

4.22

50.63

4.28

51.31

4.34

52.01

4.39

52.74

4.46

53.51

4.52

Age of

Beneficiary 42 43 44 45 46 47 48 49

Annual
Monthly

54.27

4.59

55.06

4.65

55.90

4.72

56.78

4.80

57.71

4.88

58.69

4.96

59.72

5.05

60.79

5.14

Age of

Beneficiarjr 50 51 52 53 54 55 56 57

Annual
Monthly

61.92

5.23

63.09

5.33

64.32

5.44

65.60

5.54

66.93

5.66

68.31

5.77

69.73

5.89

71.20

6.02

Age of

Beneficiary 58 59 60 61 62 63 64 65

Annual
Monthly

72.72

6.14

74.27

6.28

75.85

6.41

77.45

6.54

79.07

6.68

80.70

6.82

82.32

6.96

83.93

7.09

Age of

Beneficiary 66 67 68 69 70 71 72 73

Annual
Monthly

85.52

7.23

87.07

7.36

88.57

7.48

90.02

7.61

91.40

7.72

92.70

7.83

93.91

7.94

95.02

8.03

Age of

Beneficiary 74 75 76 77 78 79
80
and

Annual
Monthly

96.02

8.11

96.90

8.19

97.76

8.26

98.59

8.33

99.38

8.40

100.02

8.45

over

100.52

8.49



96 James McCnIlocJi, Jr., I'S.

The income under Option A or the income during the

instalments-certain period under Option B or C, after the

first \-ear, will be increased annually by such surplus as

may be awarded by the Board of Trustees. Upon the

death of any beneficiary, any unpaid instalments under

Option A or unpaid instalments-certain under Option

B or C, or the commuted value thereof, calculated upon

the basis of 3 per cent, per annum compound interest, will

be paid as agreed upon in the election of the option.

Options B and C are based on the age of the bene-

ficiary at last birthday and are not available when an

association, firm or corporation is beneficiary or assignee.

OPTION D. INTEREST INCOME ON THE NET
PROCEEDS payable for such a period as may be agreed

upon in the election of this option.

OPTION E. INCOME OF A FIXED AMOUNT
PAYABLE UNTIL THE NET PROCEEDS AND IN-

TEREST PAYMENTS TO BE ADDED THERETO
ARE EXHAUSTED, the final payment to be the bal-

ance then remaining with the Company.

Under Options D and E, the net proceeds are left with

the Company at interest at the rate of 3 per cent, per

annum, increased annually by such additions as may be

awarded by the Board of Trustees, and the income may
be made payable annually or in equivalent equal semi-

annual, quarterly or monthly payments commencing at

the end of the first interest period, with a further pay-

ment for the period elapsing between the last regular

payment and the date of death of the beneficiary. Pay-

ments of principal and interest shall be subject to such

provisions as may be agreed upon in the election of

either of these options.

Exhibit B

No. 6M-12
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[On Cover] : COPY

No

THE
PENN MUTUAL LIFE

INSURANCE COMPANY
PHILADELPHIA

NAME OF INSURED

JAMES MCCULLOCH, JR.

ORDINARY LIFE RATE
ENDOWMENT POLICY

~ ANNUAL DIVIDENDS

DOUBLE INDEMNITY BENEFIT

TOTAL AND PERMANENT
DISABILITY BENEFITS

PROVIDING FOR
WAIVER OF PREMIUM AND
INIONTHLY INCOME PAYMENT

Amount, $15,000.00

Date of Policy, November 27th, 1925

Yearly Payment, $413.40

During the Continuance of this Policy

Payable _ Annually

Due the 27th day of November
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EXHIBIT C

Copy

THE PENN MUTUAL
NUMBER (Emblem) AMOUNT

5,000.00

"We are met on the broad pathway of

good faith and good will."

LIFE INSURANCE COMPANY
OF PHILADELPHIA

Hereby insures the life of

JAMES MCCULLOCH JR.

THE INSURED

and agrees to pay

FIVE THOUSAND Dollars,

whenever the reserve on this Policy (according to the

Ordinary Life Plan and the American Experience Table

of Mortality with interest at 3 per cent.), together with

the accumulated surplus then to the credit of this Policy,

shall equal the face amount, to James McCulloch, Jr., the

insured, which payment shall be in full settlement of all

demands against the said Company under this Policy;

or if the said insured should die before this Policy ma-

tures as above provided, then to pay the said face amount,

together with the accumulated surplus to Anna R. Mc-

Culloch, his wife, if she survive him, otherwise to his

executors, administrators or assigns,
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THE BENEFICIARY

upon receipt of due proof of the death of the insured

and delivery of this Policy.

The right to change the beneficiary is reserved by the

insured.

DISABILITY BENEFITS

The Company agrees to waive payment of subsequent

premiums upon receipt of due proof that the insured has

become totally and permanently disabled before the policy

anniversary on which the age of the insured at nearest

birthday is sixty years as provided in section four.

DIVIDENDS

Dividends of Surplus under this Policy shall be

awarded and may be used as provided in section one.

FULL PAID OPTION

When at the expiration of any policy-year, the accumu-

lated surplus to the credit of this Policy, together with

its guaranteed cash surrender value as specified on the

second page hereof, shall equal or exceed the net single

prenu'um required at the attained age of the insured

to make this Policy full-paid, such net single premium to

be calculated on the same bases as the net yearly prem-

ium on this Policy, then upon proper written application

it will be declared a full-paid policy and will participate

annually thereafter as such and any excess of these

dividends over the amount required for the purpose above

described shall then be paid in cash.
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PREAIIUMS
This contract is made in consideration of the payment

in advance to the Company at its Home Office of the sum

of One Hundred Twenty-two & 50/100 Dollars, at the

date hereof, and upon condition that the annual premium

of One Hundred Twenty-two & 50/100 Dollars is paid

on or before the Twenty-seventh day of November in every

year until the maturity of this Policy, subject to waiver

of payment of premiums in event of total and permanent

disability.

The annual premium stated above includes One

& 80/100 Dollars for the Total and Permanent Dis-

ability Benefits and shall be correspondingly reduced upon

any termination of such Benefits as provided in section

four.

Premium payments may be made annually, or in semi-

annual or quarterly instalments at the rates shown on

the margin hereof and as provided in section six.

All the benefits, privileges and provisions stated on the

second and third pages hereof form a part of this Policy

as fully as though recited at length over the signatures

hereto affixed.

IN WITNESS WHEREOF, THE PENN MUTUAL
LIFE INSURANCE COMPANY of Philadelphia has

caused this Policy to be signed by its President, Secretary

and Actuary, attested by its Registrar, at its Home Office

in Philadelphia, Pennsylvania, on the date of issue, the

Twenty-seventh day of November 1925.

Sydney A Smith Secretary. Wm A Law President.

Attest

:

Registrar. J. Burnett Gibb Actuary.



Penn Mutual Life Insurance Co. 109

ORDINARY LIFE RATE ENDOWMENT POL-

ICY—ANNUAL DIVIDENDS—TOTAL AND PER-

MANENT DISABILITY BENEFITS PROVIDING
FOR WAIVER OF PREMIUM.

AGE 32

ANNUAL PREMIUM $122.50

SEMI-ANNUAL PREMIUM $62.50

QUARTERLY PREMIUM $31.85

Examined by M. C. F.

made from Home Office records

I hereby certify that this is a ^f^te copy /^ of Policy

No. 1196773 issued by The Penn Mutual Life Ins. Co.

on the Life of "J^^'^^s McCulloch, Jr."

Asst Supervisor of Applications

and Death Claims

Policy Form No. 6M-01 O. L. R. E. W. P. Ed. 6,

1924.

Exhibit C

FROM THE DATE OF ISSUE THIS POLICY
SHALL BE WITHOUT ANY RESTRICTIONS AS
TO TRAVEL OR RESIDENCE

SECTION 1. PARTICIPATION—DIVIDENDS
OF SURPLUS

ANNUAL DIVIDENDS. This Policy will partici-

pate in surplus while in force by payment of premiums

or by waiver of premiums as provided in Section 4.

Dividends will be determined and accounted for by the

Company and will be available upon payment of the
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second year's premium, and at the end of the second and

of each subsequent policy-year.

All distributions of surplus awarded to this Policy and

remaining in the hands of the Company shall be accumu-

lated at four per cent, per annum, compound interest,

or the average net rate realized by the Company upon

its assets if it be less; this surplus and interest, increased

annually by such addition as may be awarded by the

Board of Trustees, will be used to mature this PoHcy as

an Endowment, as provided on the first page hereof, or

in event of the death of the insured during the con-

tinuance in full force of this Policy, the accumulated sur-

plus will be paid in addition to the face amount of this

Policy.

Any accumulated surplus to the credit of this Policy

may either be drawn in cash, or used in reduction of

premium, or applied to increase the paid-up insurance pro-

vided for by the terms of this Policy by the amount of

similar paid-up life insurance which the accumulated sur-

plus would purchase at the attained age of the insured

according to the present established rates of the Company,

provided, however, that if such paid-up insurance shall

exceed the face amount of this Policy, satisfactory evi-

dence of insurability must first be furnished to the Com-
pany.

If no other option is selected, dividends shall be paid

in cash.

POST-MORTEM DIVIDEND. Upon the death of

the insured during any policy-year, after the first, while

this Policy is in force by payment of premiums or by

waiver of premiums as provided in Section 4, the Com-
pany will pay a post-mortem dividend for the policy-year

current at the date of the insured's death.

SECTION 2. POLICY LOANS
Loans will be available during the third policy-year, if

three years' premiums have been paid, and at any time
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thereafter while this PoHcy is in force by payment of

premiums or by waiver of premiums as provided in

Section 4 and may be obtained on proper assignment and

dehvery of this Policy and on the sole security hereof.

The amount of such loan may be any sum which with

interest to the end of the current policy-year will not ex-

ceed the cash value at the end of such year less any

existing indebtedness on this Policy and any unpaid bal-

ance of the current policy-year's premium. The cash

value will be the full reserve on this Policy as provided in

Section 3 and will be increased by the full reserve on any

dividend additions.

The indebtedness or any part thereof may be repaid

to the Company at any time.

Interest on loans will be at the rate of 6 per cent, per

annum payable at the end of each policy-year. If not

paid when due it shall be added to the existing indebted-

ness provided the total indebtedness on this Policy would

not then exceed the cash value plus the full reserve on any

dividend additions, and the indebtedness thus created shall

bear interest at the same rate.

Failure to repay any such loans or interest thereon

shall not void this Policy unless the total indebtedness

hereon with interest shall equal or exceed the cash value

plus the full reserve on any dividend additions, nor until

one month after notice shall have been mailed to the

last-known address of the insured and of the assignee,

if any, of record at the Home Office of the Company.
All indebtedness on account of this Policy, with accrued

interest, shall be deducted from any settlement hereunder.

The Company shall have the right to defer the making
of a loan hereon (unless for the purpose of paying

premiums on policies in this Company) for a period of

not exceeding ninety (90) days from the date of the

application therefor.
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SECTION 3. POLICY VALUES—
NON-FORFEITURE IN EVENT OF LAPSE

The full reserve on this Policy will be available upon

lapse through non-payment of premiums at the end of

the third policy-year or at any time thereafter, and may

be used as follows:

(1) To extend automatically the face amount of

of this Policy as Term Insurance without par-

ticipation; or,

(2) To purchase paid-up participating life insurance

upon proper written application within one

month from the date of lapse; or,

(3) To pay the cash value of this Policy upon

proper release and delivery of this Policy within

one month from the date of lapse.

The following- table states such values for completed

policy years. These values will be correspondingly in-

creased for any fractional part of a year's premium which

has been paid.

The full reserve on any paid-up insurance or extended

insurance, less any indebtedness thereon, will be avail-

able as a cash value at any time upon proper release and

delivery of this Policy.

The cash value will be increased by the full reserve

on any dividend additions and diminished by any ex-

isting indebtedness ; the amount of paid-up insurance shall

be increased or diminished in the same proportion as such

cash value is increased or diminished; or the extended

insurance shall be for the face amount of this Policy

less any indebtedness, and for such a term as such ad-

justed cash value will provide.

The Company shall have the right to defer the pay-

ment of any surrender value of this Policy (unless for

the purpose of paying premiums on policies in this Com-
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])any) for a period of not exceeding ninety (90) days

from the date of the application therefor.

The reserve basis of the following table -is the Ameri-

can Experience Table of Mortality with interest at 3

per cent, per annum, according to the net level premium

method.

Table of Extended Insurance, Paid-up Insurance, and

Loan or Cash Values provided for by this Policy

At End
of

Year

Term of Automatic

Extended Insurance

Without

Participation

These Values are

For this Policy

Participating

Paid-Up Life

Insurance

On Surrender

for $1000 Insurance

multiply by FIVE

Loan or Cash

Surrender Values

3d

4th

4

5

years 72 d

241
'

ays $ 84

111

$ 35 17

47 60

5th 7 47
'

139 60 39

6th 8 208 ' 166 73 54

7th 9 344 ' 193 87 05

8th 11 75 ' 220 100 94

9th 12 121 ' 246 115 19

10th 13 115
'

272 129 83

11th 14 56 ' 298 144 86

12th 14 313 ' 324 160 27

13th 15 158 ' 349 176 05

14th 15 329 ' 374 192 20

15th 16 96 ' 398 208 72

16th 16 197 ' 422 225 58

17th 16 269 ' 446 242 77

18th 16 316 * 469 260 25

19th 16 340 '

491 278 00

20th 16 343 ' 513 296 00

25th 16 136
'

615 388 81

30th 15 66 ' 701 483 60

Loans are available during the policy-year as provided

in Section 2.
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SECTION 4. TOTAL AND PERMANENT DISA-

BILITY BENEFITS; WAIVER OF PREMIUM

WAIVER OF PREMIUM. If the insured shall

become totally and permanently disabled before the

policy anniversary on which the age of the insured ar

nearest birthday is sixty years, the Company will waive

the payment of any premium falling due after receipt by

the Company at its Home Office during the insured's

lifetime of due proof of total and permanent disability

and will continue to waive payment of premiums for the

period of the said total disability of the insured prior

to the maturity of this policy.

NO DEDUCTION FOR BENEFITS GRANTED.

In any settlement under this Policy the Company shall

not make any deduction on account of premiums waived.

PARTICIPATION. This Policy shall continue to

])articipate in surplus during the period of said total and

permanent disability.

INCREASING VALUES. Policy values shall in-

crease from year to year in the same manner as th(jugh

any premiums waived hereunder had been duly paid in

cash.

TOTAL AND PERMANENT DISABILITY. Dis-

ability shall be total and permanent if the insured is,

upon the receipt of due proof, totally and permanentlv

prevented by bodily injury or disease from engaging in

any occupation whatever for remuneration or profit and

became so disabled while this Policy was in force by pay-
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mcnt of ])rc'iniuni. Iniiiicdiatcly ui)oii rcccijit of due ])ro(;f

of such total and permanent disability, the benefits shall

become effective, sujjject to the conditions herein ])rovided.

If said total disability has been continuous for not less

than three consecutive months immediately precedinj^ the

receipt of due proof, such disability, if not already ap-

proved as permanent, shall nevertheless be deemed to be

])ermanent and upon the receipt of due proof of such

disability the benefits shall become effective, subject to

the conditions herein provided.

RECOGNIZED DISABILITIES. Without prejudice

\o any other cause of disability, the Company will recog-

nize the entire and irrecoverable loss of the sight of both

eyes, or the ' severance of both hands at or above the

wrists, or of both feet at or above the ankles, or of one

entire hand and one entire foot, as total and permanent

disability.

RECOVERY FROM DISABILITY. The Company,

at any time until Disability Benefits have been effective

for two full years, and not oftener than once a year

thereafter, may require of the insured due proof of the

continuance of such total disability. Upon failure to

furnish such proof, or if it appear at any time that the

insured has engaged or has become able to engage in anv

occupation whatever for remuneration or profit, all Dis-

ability Benefits under this Policy, except in the case of

recognized disabilities hereinbefore mentioned, shall there-

upon cease.
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TERMINATION. This provision for Total and Per-

manent Disability Benefits shall automatically terminate:

(1) Upon default in the payment of any premium;

(2) If this Policy be surrendered for its cash value,

or if any paid-up insurance or extended insurance pro-

vided for in Section 3 of this Policy become effective;

(3) Upon the policy anniversary on which the age of

the insured at nearest birthday is sixty years, or if this

Policy mature prior to such policy anniversary, then vipon

such maturity;

(4) If the insured engage in Military or Naval Ser-

vice in time of war;

(5) If the disability of the insured result from aero-

nautic or submarine casualty;

(6) If the disability of the insured be voluntarily self-

inflicted.

Upon termination under (4), (5), or (6) above, the

liability of the Company under this Total and Permanent

Disability Benefits provision shall be limited to the

amount of the current unearned premium for such bene-

fits, which shall be returned by the Company upon no-

tice.

Upon any termination of this provision for Disability

Benefits, or upon receipt by the Company of proper

request for discontinuance thereof, accompanied by this

Policy for endorsement, any premium thereafter due shall

be reduced by the amount payable for the Disability

Benefits stated on the first page of this Policy.

Exhibit C ,

'
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Exhibit C

SECTION 5. CHANGE OF BENEFICIARY AND
ASSIGNMENT

CHANGE OF BENEFICIARY. Whenever the right

to change the beneficiary has been reserved in this Policy

or in the last Designation of Beneficiary recorded at the

Home Office of the Company, the insured or his duly

appointed guardian if he be not of legal age (subject to

any previous assignment of this Policy duly filed at the

Home Office) shall have full power while this Policy is in

force to designate a new beneficiary, with or without re-

serving the right of future designation, by filing writ-

ten notice thereof at the Home Office and such change

shall take place upon such filing and not before.

Furthermore whenever such right to change has been

reserved, the insured shall be entitled without the consent

of the beneficiary, to any cash dividends declared on this

Policy and to the loan or cash value or paid-up insurance

herein provided for.

ASSIGNMENT. Any assignment of this Policy shall

be furnished to the Company and a duplicate thereof at-

tached hereto. No assignment shall impose any obliga-

tion on this Company until the original thereof has been

filed at the Home Office of the Company, nor does the

Company guarantee the sufficiency or validity of any

assignment.
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SECTION 6. PAYMENT OF PREMIUMS
PAYMENT OF PREMIUMS. All premiums are

due and payable in advance at the Home Office of the

Company in the City of Philadelphia, or they may be

paid to agents on or before the dates when due in ex-

change for receipts signed by the President, a \^ice-

President, Secretary, Treasurer, or Actuary and counter-

signed by the agent.

The insurance under this Policy is based upon annual

premiums payable in advance; but on any anniversary,

upon written request, payments may be made semi-an-

nually or quarterly in advance at the premium rates

therefor now in use by tlie Company. Any unpaid por-

tion of the premium for the policy-year during which

the death of the insured occurs will be deducted from the

sum payable under this Policy.

GRACE IN PAYMENT OF PREMIUMS. A grace

of thirty-one days, during which this Policy shall re-

main in force, will be granted for the payment of

premiums or regular instalments thereof, after the first.

If the death of the insured occur during the days of

grace, the sum necessary to complete payment of premium

for the then current policy-year will be deducted from

the amount payable hereunder.

REINSTATEMENT. In the event of default in

premium payments, unless the cash value has been duly

paid, this Policy may be reinstated at any time upon evi-

dence of insurability satisfactory to the Company and

the payment of all overdue premiums and the payment

or reinstatement of any other indebtedness to the Com-

pany upon said Policy, with interest at the rate of 6

per cent, per annum.
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SECTION 7. OTHER IT<0\'IS10NS

TNCONTESTAIULITY. This Policy and the appli-

cation therefor, a copy of which is attached hereto, con-

stitute the entire contract between the parties. This

Policy shall be incontestable after it has been in force

during the lifetime of the insured for a period of one

year from its date of issue except for non-payment of

premiums and except as to provisions relating to Dis-

ability and Double Indemnity Benefits. All statements

made by the insured or on his behalf shall, in the ab-

sence of fraud, be deemed representations and not war-

ranties and no such statement shall avoid or be used in

defense under this Policy unless it is contained in the

written and printed application and a copy of such ap-

plication is attached to this Policy when issued.

AGE. Any error in stating- the age of the insured

shall be adjusted by the Company paying under any of

the provisions of this Policy such amount as the premium

actually paid would have purchased at the correct age.

SUICIDE. If the insured, wdiether sane or insane,

shall commit suicide within one year from the date of

issue of this Policy, the liability of the Company shall

be limited to the amount of the premium paid hereon.

ALTERATIONS. No alteration of this Policy, or

waiver of any of its conditions shall be valid unless en-

dorsed hereon and signed by an Officer of the Company.

No agent is authorized to modify, alter or enlarge this

contract or to bind the Company by any promise or

undertaking as to distribution of surplus or any future

award of interest.
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SECTION 8. OPTIONS FOR PAYMENT OF THIS
POLICY AS AN INCOME

The insured, subject to any designation of beneficiary

or assignment of this PoHcy filed with the Company, as

provided in Section 6, may elect in writing that the net

proceeds of this Policy at maturity, or any part thereof,

or the cash value before maturity, not less than $1,000,

shall be payable according to any of the following

options. In such written election no beneficiary entitled

to the proceeds of this Policy or any part thereof or any

instalment of interest or principal to become due thereon

shall have the right to commute, withdraw, surrender,

encumber, alienate or assign the same upon any terms

whatsoever unless by the written permission of the in-

sured.

The beneficiary entitled to receive the net proceeds

when payable, may elect in writing to have the net pro-

ceeds payable according to any of the following options,

in event of the failure of the insured to do so.

The tables under Options A, B and C are based upon

a policy the net proceeds of which are $1,000, and apply

pro rata to this Policy, and provide for annual or

monthly instalments, first instalment to be paid at ma-

turity or upon proper surrender for cash value. The

income may be made payable in equivalent equal semi-

annual or quarterly instalments upon proper request; to

find the semi-annual instalment, multiply the annual in-

stalment by .5037 and to find the quarterly instalment

multiply by .2528.
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OPTION A. INCOME FOR ONE TO THIRTY
YEARS CERTAIN in annual or monthly instalments as

may be elected according' t(j the following table.

Number of

Years 12 3 4 5 6 7 8

Annual 1000.00 507.39 343.23 261.19 211.99 179.22 155.83 138.31

Monthly 84.50 42.87 29.00 22.07 17.91 15.14 13.17 11.69

Number of

Years 9 10 11 12 13 14 15 16

Annual 124.69 113.82 104.93 97.54 91.29 85.95 81.33 77.29

Monthly 10.54 9.62 8.87 8.24 7.71 7.26 6.87 6.53

23 24

60.92 59.04 57.33

4.99 4.84

Number of

Years 17 18 19 20 21 22

Annual 73.74 70.59 67.78 65.26 62.98 60.92

Monthly 6.23 5.96 5.73 5.51 5.32 5.15

Number of

Years 25 26 27 28 29 30

Annual 55.76 54.31 52.97 51.74 50.60 49.53

Monthly 4.71 4.59 4.48 4.37 4.28 4.19
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OPTION B. INCOME FOR TWENTY YEARS
CERTAIN AND AS LONG THEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may be elected according to the following

table.

Age of

Beneficiary
10

and
under

11 12 13 14 15 16 17

Annual 39.52 39.70 39.89 40.08 40.28 40.49 40.71 40.94

Monthly 3.34 3.35 3.37 3.39 3.40 3.42 3.44 3.46

Age of

Beneficiary 18 19 20 21 22 23 24 25

Annual 41.18 41.43 41.69 41.96 42.24 42.53 42.84 43.16

Monthly 3.48 3.50 3.52 3.55 3.57 3.59 3.62 3.65

Age of

Beneficiary 26 27 28 29 30 31 32 2>Z

Annual 43.49 43.84 44.21 44.59 44.98 45.39 45.82 46.27

Monthly 3.67 3.70 3.74 Z.77 3.80 3.84 3.87 3.91

Age of

Beneficiary 34 35 36 Z7 38 39 40

Annual 46.74 47.23 47.73 48.26 48.80 49.36 49.95

Monthly 3.95 3.99 4.03 4.08 4.12 4.17 4.22

Age of

Beneficiary 41 42 43 44 45 46 47 48

Annual 50.55 51.17 51.81 52.46 53.12 53.80 54.50 55.19

Monthly 4.27 4.32 4.38 4.43 4.49 4.55 4.61 4.66

Age of

Beneficiary 49 50 51 52 53 54 55 56

Annual 55.89 56.59 57.29 57.98 58.66 59.33 59.97 60.58

Monthly 4.72 4.78 4.84 4.90 4.96 5.01 5.07 5.12

Age of
Beneficiary 57 58 59 60 61 62 63 64

Annual 61.17 61.72 62.24 62.71 63.15 63.54 63.89 64.19

Monthly 5.17 5.22 5.26 5.30 5.34 5.37 5.40 5.42

Age of

Beneficiary 65 66 67 68 69
70
and
over

Annua! 64.45 64.67 64.85 64.99 65.09 65.16

Monthly 5.45 5.46 5.48 5.49 5.50 5.51
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OPTION C. INCOME FOR TEN YEARS CER-
TAIN AND AS LONG THEREAFTER AS THE
BENEFICIARY MAY LIVE, in annual or monthly in-

stalments, as may be elected accordini;- to the followinj^

table.

Ako of

Beneficiary
10

and
under

11 12 13 14 15 16 17

Annual
Mdntlily

40.62

3.43

40.81

3.45

41.01

3.47

41.23

3.48

41.45

3.50

41.68

3.52

41.92

3.54

42.17

3.56

Ago of

Beneficiary 18 19 20 21 22 23 24 25

Annual
Monthly

42.43

3.59

42.70

3.61

42.99

3.63

43.29

3.66

43.60

3.68

43.93

3.71

44.27

3.74

44.63

Z.77

Ago of

Beneficiary 26 27 28 29 30 31 32 2>i

Annual
Monthly

45.01

3.80

45.40

3.84

45.81

3.87

46.25

3.91

46.70

3.95

47.19

3.99

47.69

4.03

48.22

4.07

Age of

Beneficiary 34 35 36 Z7 38 39 40 41

Annual
Monthly

48.77

4.12

49.36

4.17

49.98

4.22

50.63

4.28

51.31

4.34

52.01

4.39

52.74

4.46

53.51

4.52

Age of

Beneficiary 42 43 44 45 46 47 48 49

Annual
Monthly

54.27

4.59

55.06

4.65

55.90

4.72

56.78

4.80

57.71

4.88

58.69
'4.96

59.72

5.05

60.79

5.14

Age of

Beneficiary 50 51 52 53 54 55 56 57

Annual
Monthly

61.92

5.23

63.09

5.33

64.32

5.44

65.60

5.54

66.93

5.66

68.31

5.77

69.73

5.89

71.20

6.02

Age of
Beneficiary 58 59 60 61 62 63 64 65

Annual
Montlily

72.71

6.14

74.27

6.28

75.85

6.41

77.45

6.54

79.07

6.68

80.70

6.82

82.32

6.96

83.93

7.09

Age of

Beneficiary 66 67 68 69 70 71 72 73

Annual
Monthly

85.52

7.2i

87.07

7.36

88.57

7.48

90.02

7.61

91.40

7.72

92.70

7.83

93.91

7.94

95.02

8.03

Age of

Beneficiary 74 75 76 77 78 79
80
and
over

Annual
Monthly

96.02

8.11

96.90

8.19

97.76

8.26

98.59

8.33

99.38

8.40

100.02

8.45

100.52

8.49



124 James McCidloch, Jr., vs.

The income under Option A or the income during the

instalments-certain period under Option B or C, after the

first year, will be increased annually by such surplus as

may be awarded by the Board of Trustees. Upon the

death of any beneficiary, any unpaid instalments under

Option A or unpaid instalments-certain under Option

B or C, or the commuted value thereof, calculated upon

the basis of 3 per cent, per annum compound interest, will

be paid as agreed upon in the election of the option.

Options B and C are based on the age of the bene-

ficiary at last birthday and are not available when an

association, firm or corporation is beneficiary or assignee.

OPTION D. INTEREST INCOME ON THE NET
PROCEEDS payable for such a period as may be agreed

upon in the election of this option.

OPTION E. INCOME OF A FIXED AMOUNT
PAYABLE UNTIL THE NET PROCEEDS AND IN-

TEREST PAYMENTS TO BE ADDED THERETO
ARE EXHAUSTED, the final payment to be the bal-

ance then remaining with the Company.

Under Options D and E, the net proceeds are left with

the Company at interest at the rate of 3 per cent, per

annum, increased annually by such additions as may be

awarded by the Board of Trustees, and the income may
be made payable annually or in equivalent equal semi-

annual, quarterly or monthly payments commencing at

the end of the first interest period, with a further pay-

ment for the period elapsing between the last regular

payment and the date of death of the beneficiary. Pay-

ments of principal and interest shall be subject to such

provisions as may be agreed upon in the election of

either of these options.

Exhibit C
No. 6M-01
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[On Cover]: COPY

No

THE
PENN MUTUAL LIFE

INSURANCE COMPANY
PHILADELPHIA

NAME OF INSURED

JAMES MCCULLOCPI, JR.

ORDINARY LIFE RATE
ENDOWMENT POLICY

ANNUAL DIVIDENDS

TOTAL AND PERMANENT
DISABILITY BENEFITS

PROVIDING FOR
WAIVER OF PREMIUM

Amount, $5,000.00

Date of Policy, November 27th, 1925

Yearly Payment, $122.50

During- the Continuance of this Policy

Payable Annually

Due the 27th day of November

[Endorsed] : Filed Nov. 4, 1929 R. S. Zimmerman,

Clerk, by Edmund L. Smith, Deputy Clerk.



134 James McCuUoch, Jr., vs.

[Title of Court and Cause.]

MEMORANDUM
Being eng-aged in the trial of an extended jury case,

attention to which precludes a detailed elucidation, within

a reasonable time, of the reasons which we reach after a

careful consideration of the facts and law of this case,

and which direct, in our judgment, findings and decree

for the defendant herein, this somewhat sketchy Memo-

randum is ofifered for the information of counsel, that

progress in this cause may not be unduly delayed.

Under Northern Assurance Company vs. Grand View

Building Association, 183 U. S. 204, as the doctrines

of that decision are amplified and applied, under various

sets of circumstances in subsequent Federal cases, we

find that the several contracts were reasonable and un-

ambiguous respecting those terms pertinent to the instant

inquiry; and that plaintifif by his possession of the same,

was charged with knowledge of the fact that he could

not obtain the benefits of the total disability clause unless

he paid the premiums or was excused, from so doing by

condition of the policies.

We find also that, while it may not be that the exact

nature of his illness in July, 1926, was made known to

him, the circumstances thereof were so distinctly within

his knowledge that he was chargeable with a duty to

bring that condition to the attention of the Company to

make it available at any time, as a reason why he should

not promptly pay premiums or the obligations given

against them.

The complaint is very much enlarged by charges against

the defendant and its agents of duress, intimidation, and
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imposition by them, and otlicr harrassments of plaintiff

when sick; expressed in many forms and which, it is

alleged, affected his conduct prejudicial to his ri^dits.

We find the proof utterly lackin_i>- in these respects; that

there is no justification whatever in the record for any

of these charges; and that, on the contrary, it is evident

that the Company, through its agents, was extraordinarily

lenient in carrying the policies and in overlooking the

defendant's failure to either pay, when due, the premiums

or the obligations he had entered into to meet them; that

such consideration by defendant and its agents rebuts,

effectively, any reasonable inference that defendant sought

to escape the burdens of the policy contracts.

We find specifically that there was no overreaching of

the plaintiff in any way when, in December, 1926, and

in March, 1927, he surrendered his policies and gave the

several surrender notes in evidence; and that each of

such surrenders effectively and permanently terminated

any responsibility to plaintiff from defendant, growing

out of the several contracts theretofore subsisting. Plain-

tiff was clearly in default for payment of the first year's

premiums on the November, 1925, policies when, Decem-

ber 30, 1926, he executed Notes Policy Surrender of that

date, and the same default situation as to the October

policy when it was likewise surrendered, March 18, 1927,

had already ripened. The plaintiff' is apparently mistaken

in his testimony that the surrenders were contemporaneous

with the execution of the $339.39 note to Carrell. The

date of that transaction was April 19, 1927. Then

Carrell, individually, had a claim ag-ainst plaintiff" through

plaintiff's defaults which had involved Carrell into a

debt to his principal for the charges for term insurance.
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The testimony for the defense by Cornell leaves no foun-

dation for a conclusion that the March 18 transaction

was the result of duress.

Plaintiff was in default as soon as his post-dated Febru-

ary 24 check was dishonored. Thereafter plaintiff was

powerless to enforce the policy and the only office of the

Note Policy Surrender of March 18 was to evidence that

situation. Even if duress in obtaining it were clear, still

that would not affect the stability of the already accrued

defaults.

We find our judgment of the plaintiff's bona fides

herein somewhat affected by the implications in the record

that he was attempting to carry an amount of insurance,

$51,000.00, represented by the three policies in question,

and the contracts from other companies, which called

for carrying charges evidently beyond his ability to meet,

of which fact, it seems to us, he should have been cog-

nizant; and that seems to the Court to be the only

motivating reason why he surrendered those involved in

this case. It may be that, until a year later, he was

ignorant of the exact nature of his illness in July, 1926,

and was still unadvised when he applied for disability

privileges to the other insurance organizations. Still, it

is obvious that when, as he says, he was fully enlightened

in midsummer of 1927, he should have diligently pressed

his alleged claims upon the already surrendered Penn

Mutual policies. Assuming that he had a reasonable time

after this alleged discovery to press his present claims,

to wait nearly two years, as he did, to proceed under

contracts which he had surrendered after default in pay-

ing the premiums or premium notes, was unreasonable.

That delay is, in itself, a complete answer, in our judg-
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inent, to his present claim that the surrenders were affected

through the agents of the com])any taking advantage, in

the early part of 1927, of his physical difficulties. Such

delay, inexcusable from any standpoint in our judgment,

so worked to the disadvantage of defendant because of

the intervening disability of its principal witness, Carrell,

as to make the present claim stale and to establish a

complete defense of laches independent of the mere length

of time.

Another feature of this case which has, we think an

important office, is the character of his application in

February, 1927, to reinstate his policies in the defendant

company. Therein, over his signature,, he said (Ex.

Defendant's D ) that he was then in good health and

while in answer to a question whether he had had any

sickness since November 24, 1925, he had answered

truthfully, "Yes", yet the document carries, in the Certifi-

cate of Health from the medical examiner under the head

of "Remarks", a statement that he had suffered from

"Lobar Pneumonia—1926 2 Mo. disability—complete re-

covery—no complications", and it is reasonably inferable,

considering the entire document, that this statement was

substantially that which he made to the examiner, Dr.

Anderton, in response to the direction to give full details

of the intervening sickness which he had admitted. If

his present statements can be accepted as to what was his

physical condition in the early part of 1927, and if his

averments in his complaint respecting this situation were

made in good faith, the same characteri.<^tion cannot be

attributed to the application for reinstatement.

We are further of the opinion that the testimony of

the medical experts does not sustain the burden of proof
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upon the plaintiff to show that his total disability eventu-

ated in July, 1926, and continued until his illness in April,

1927. This testimony, in our judgment, sustains his

representation to the defendant company in Exhibit De-

fendant's "D", that he had recovered from that illness

with no complications which involved total disability. In

fact, if he had suffered as he claims to have suffered con-

tinuously thereto and beyond the time when he surren-

dered the policies involved in this case, we think his

representation to the Metropolitan Life Insurance Com-

pany and the Acacia Association, in his applications for

total and permanent disability benefits, that the date of the

beginning of the illness causing his then condition was

about April 10, 1927 (Defendant's Ex. E and S; see, also

G) was so inconsistent with his present claim as to throw

doubt upon his bona tides in making them.

In general, it is the Court's opinion that under all of

the circumstances of proof, illuminated by the extrava-

gant character of the Complaint, it is asking too much of

a Court of Equity to thrust upon the defendant the bur-

dens of these total disability clauses upon the claims there-

for so belated as to justify the conclusion that they were

mere afterthoughts.

Plaintiff appeared to the Court as a person of consider-

able intelligence and one sufficiently acute to have reason-

ably considered (when he determined, in 1927, to demand

relief from the other two companies for a disability which

he averred had commenced about two months before) that

his disability then was an acute manifestation of a condi-

tion which had subsisted since July, 1926,—if there was,

in fact, any connection between the illnesses,—and to have

been then so impressed with a belief in the responsibility
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of defendant to liiiii under the surrendered ]K>licies that

expedition in pressin^j^ his present claims rather than to

delay for two years more should have been distinctly in his

mind. 1 1 is business as manager of a hos])ital was such that

he should have been able to more clearly understand his con-

dition of health than one of equal intelligence in the same

physical situation, but engaged in a pursuit less illuminat-

ing in its contacts.

Counsel may present findings of fact and law, and a

decree for defendant consistent with the foregoing obser-

vations.

John M. Killits

(Endorsed]: Filed Apr 21 1931 R. S. Zimmerman,

Clerk By Francis E Cross, Deputy Clerk.

[Title of Court and Cause.]

FINDINGS OF FACT and CONCLUSIONS OF LAW.

BE IT REMEMBERED that the above entitled and

numbered action came on reguilarly for hearing on the

26th day of February, 1931, in the Courtroom of the

Honorable John M. Killits, said Honorable John M, Kil-

lits, judge of said court, presiding therein; that at the

time of said trial Messrs. Wright & McKee and Cyrus

M. Monroe, Esquire appeared as solicitors for plaintiff,

and Messrs. O'Melveny, Tuller & Myers and Messrs.

Stearns, Luce & Forward, by J. R. Girling Esquire and

Fred Kunzel Esquire of counsel, appeared as solicitors for

defendant; that it appeared to the court from the tiles in

said action that the defendant had been duly and regularly

served with a copy of plaintift''s subpoena and bill, and



140 James McCiiUoch, Jr., I's.

had filed its answer; that a trial of said action on the

issues thus made and joined was duly had, and evidence

both oral and d(jcumentary was adduced for and on behalf

of plaintiff and defendant, and said court, having heard

and considered the evidence and having taken the case

under submission for determination and having examined

and considered the briefs of the plaintiff as well as the

brief of the defendant thereafter submitted to the court

in lieu of argument, and being fully advised in the prem-

ises now makes its

FINDINGS OF FACT.

-I-

That all the allegations contained in Paragraph I ot

plaintiff's complaint are true.

-II-

That all the allegations contained in Paragraph II of

plaintiff's complaint are true.

-III-

That the allegations contained in Paragraph III of

plaintiff's complaint are true; except that said policy of

insurance number 1191014, in order to become eff'ective

as respecting payment of permanent and total disability

benefits to the insured, the plaintiff, required by its terms

that the waiver of premiums and permanent disability

payment features thereof were to start upon the date of

the receipt by the company, the defendant, at his home

offfce, during the lifetime of the insured, of due proof

of total and permanent disability; and further, that said

disability provisions and/or benefits should terminate upon

any default in the payment of any premium ; and further,

that by the terms of said policy of insurance it was
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agreed lliat the ])ayincnt of premiums thereon would only

be waived after the receipt of due ])roof of total and

])ernianent disability of the insured, and during the con-

tinuance of such total and jjernianent disability of the

insured.

-IV-

That the allegations contained in Paragraph T\' of

plaintiff's complaint are true; except that it is n(^t true

that before the second anniversary date of said premium,

and, to-wit, on July 31, 1926, and before the sixtieth anni-

versary of the age of the insured, plaintiff was taken

sick and became ill with a bodily ailment and disease,

to-wit, pulmonary tuberculosis ; that it is not true that

plaintiff was compelled to remain confined to his home

from July 31, 1926, until April 9, 1927; that it is not

true that plaintiff' was confined to his bed and compelled

to remain therein from April 9, 1927, to the latter part

of August, 1927; That it is not true that in consequence

of said illness and disease plaintiff became or was i)er-

manently and totally disabled from engaging in any occu-

pation whatsoever for remuneration or profit. That it

is not true that said disease, independently from all other

causes, and within the terms of said insurance, has re-

sulted in permanent disability, wholly incapacitating plain-

tiff from engaging in any occupation whatsoever for

remuneration or profit from July 31, 1926, continuing

to the date of filing of plaintiff's bill.

The court finds, as to the allegation contained in Para-

graph V of plaintiff's complaint, that it is true that on

November 14, 1926, plaintiff* made, executed and de-

livered to defendant his certain promissory note in the
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sum of $275.60, the same bearing interest at the rate of

six per cent per annum, in payment of the premium due

on said policy of insurance No. 1191P14 on October 14,

1926, and that the due date of said promissory note was

February 14, 1927; that it is not true that the giving and

accepting of said note continued said policy No. 1191014

and the benefits thereunder, in force, to October 14,

1927; that it is true that said note was not paid when

due; that it is true that said note was returned to plain-

tiff upon March 18, 1927, and said policy of insurance

cancelled; that it is true that defendant's agency at San

Diego, California, paid out term insurance on said policy

of insurance No. 1191014 in the sum of $42.98 for the

period from October 14, 1926, to March 18, 1927. That

it is true that at said time (November 14, 1926) plaintiff

was further insured by defendant in the sum of $20,-

000.00, represented by two certain policies of insurance

numbers 1196773 and 1196774, issued to plaintiff by

defendant; that it is not true that at or about the same

time (November 14, 1926,) plaintiff, in payment of the

premiums on said last two mentioned policies of insur-

ance, made and delivered, at the request of defendant's

said agent in the City of San Diego, California, a post-

dated check in the sum of $300.00; that it is true that

when said policies of insurance numbers 1196773 and

1196774 were issued upon October 27, 1925, plaintiff

gave a note for the first annual premiums thereon in the

sum of $551.20; that it is true that said note was due

March 25, 1926; that it is true that said note was never

paid; that it is true that said policies of insurance lapsed

for non-payment of premium on each policy upon Oc-

tober 27, 1926, and were carried in force by defendant
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until November 2(S, 1926, the expirati(>n of the j,^race

period of each; that said jjoh'cies, and each of them were

surrendered by ])laintiff as respects the benefits of each

policy, upon December 30, 1926, and plaintiff's said note

returned to him. That it is true that in February, 1927,

plaintiff gave to defendant's agent a post-dated" check for

$300.00. That it is not true that shortly after the date

mentioned in said check, as its due date, or at any time,

the general agent of the defendant corporation in the

City of San Diego, California, threatened plaintiff with

criminal prosecution for the issuance and non-payment

of said check and delivered said check over to the Dis-

trict Attorney of the County of San Diego, California,

for criminal action and ijrosecution thereon.

That it is not true that plaintiff, because of his said

illness and disease, being unable to follow or engage in

any occupation for remuneration or profit, was unable

to i)ay said note and said check when due, respectively.

That it is not true that defendant, by and through its

general agent and representative in San Diego, Cali-

fornia, wrongfully and fraudulently demanded the return

and surrender of said policies of insurance if 11 96773

and :/^ 1196774 and/or policy number 1191014 and/or

threatened plaintiff with further, or any, criminal prose-

cution should he fail or refuse to so surrender said

policies of insurance to defendant.

That it is not true that plaintiff, being extremely ill

and suffering witli disease and/or believing tliat he would

be criminally prosecuted should ^^e fail or refuse to sur-

render said policies of insurance to defendant and/or

laboring under duress and/or illness and/or without

knowledge and information as to his rights under said
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policies of insurance numbers 1196773, 1196774 and

1191014, surrendered and delivered said policy of insur-

ance No. 1191014 to defendant's agent on or about

March 8, 1927.

That it is true that upon March 18, 1927, plaintiff

surrendered to defendant said policy No. 1191014 and

executed a note policy surrender in respect to the same;

that at said time plaintiff received from defendant all

notes given as premium for said policy.

-VI-

That the allegations of Paragraph VI of plaintiff's

complaint are true; except that plaintiff v^^as advised of

his true condition and the true and exact nature of his

illness and disease prior to June 13, 1927. That it is

not true that plaintiff was stricken with pulmonary tuber-

culosis on July 31, 1926, the date of his first confinement

to his bed; that it is not true that because of fraud and

duress practiced upon plaintiff and/or because plaintiff

was not in possession of said policies of insurance and/or

in ignorance of the disability features therein mentioned

that plaintiff was unaware of the requirements of his

policy of insurance No, 1191014 relative to notice and

proofs in the event of permanent and total disability un-

til on or about April 10, 1929. That it is true that

plaintiff had been in possession of said policy. No. 1191014

from October 14, 1925, until its surrender on or about

March, 1927.

-VII-

The court finds as to the allegations contained in Para-

graph VII of plaintiff's complaint that it is not true

that the defendant corporation refused to permit plaintiff

to file a claim for plaintift"'s alleged disability; that it is
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true that defendant refused to jiay plaintiff any disability

benefits arising under said policy of insurance No.

1191014, to-vvit, the sum of $100.00 ])er month from

July 3\, 1926 and thereafter; that it is true that no

payments under said policy of insurance No. 1191014

were due to plaintiff in accordance with the terms and

provisions of said policy of insurance; that it is true that

on March 26, 1929, a letter from ])laintiff, constituting.,''

plaintiff's first claim for disability benefits under the ])ro-

visions of Policy No. 1191014, was received by defend-

ant, and that at said time said policy of insurance was

no longer in force by reason of its having lapsed for

non-payment of premiums and a note policy surrender

of the same having been executed by plaintiff* cancelling

and surrendering all of plaintiff's rights or benefits there-

under upon March 18, 1927.

-VIII-

The court finds as to the allegations contained in Para-

graph VIII of plaintiff's complaint that plaintiff has not

duly performed, or performed at all, all the conditions of

said policy of insurance No. 1191014 on his part to be

performed; that it is not true that there is due, owing

and unpaid by defendant to plaintiff' the sum of $3700.00

together with interest thereon as of September 1, 1929,

and/or thereafter at the rate of $100.00 per month dur-

ing the period of plaintiff"'s disability. That it is true

that plaintiff did not during the period of time when said

policy of insurance was in force and/or effect submit any

proof of disability and/or claim for benefits under said

policy to defendant. That it is true that said policy of

insurance No. 1191014 lapsed by reason of non-payment

by plaintiff of the premiums due thereon.
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-IX-

That all of the allegations contained in Paragraph IX

of plaintiff's complaint are true.

-X-

That none of the allegations contained in Paragraph X
of plaintiff's complaint are true; except that on or about

about November 27, 1925, at the City of San Diego,

County of San Diego, State of California, plaintiff made,

executed and delivered to defendant his certain promis-

sory note in the sum of $551.20, bearing interest at the

rate of 6% per annum, in payment by plaintiff to de-

fendant of the first annual premium upon policy No.

1196773 and policy No. 1196774, in consideration of

which defendant made and delivered to plaintiff its said

policies of insurance numbered as aforesaid, agreeing to

pay to the beneficiary named in policy No. 1196773 the

sum of $5,000.00, and to the beneficiary named in policy

No. 1196774 the sum of $15,000.00, upon the death of

plaintiff.

-XI-

That the allegations contained in Paragraph XI of

plaintiff's complaint are true; except that said policy of

insurance No. 1196774, in order to become effective as

respecting permanent and total disability of the insured,

the plaintiff, required by its terms that the income or per-

manent disability features thereof were to start upon the

date of the receipt by the company, the defendant, at its

home office, during the lifetime of the insured, due proof

of total and permanent disability; and further, that said

disability provisions and/or benefits should terminate upon

any default in the payment of any premium; and fur-

ther, that by the terms of said policy of insurance it was
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agreed tluit tlic payment of i)reniiums thereon would only

be waived after the receipt of due prrxjf of total and

permanent disability of the insured, and during the

continuance of such total and permanent disability of the

insured.

-XII-

That the allegations contained in Paragraph XII of

plaintiff's complaint are true; except that it is not true

that before the second policy anniversary of said life

insurance ])oliGy No. 1196774, and on July 31, 1926, plain-

tiff was taken sick and became ill with pulmonary tuber-

culosis; that it is not true that plaintiff was confined to

his home f(jr a i)eri()d which commenced nine weeks after

July 31, 1926, or was confined to his bed and compelled

to remain there during the period from April 9, 1927,

to the latter part of August, 1927; that it is not true that

in consequence of plaintiff's illness, commencing upon

July 31, 1926, plaintiff became, was and is permanently

and totally disabled from engaging in any occupation

whatsoever for remuneration or profit. That it is not

true that said disease, within the terms of said contract

of insurance, has resulted in permanent disability wholly

incapacitating plaintiff from engaging in any occupation

whatsoever for remuneration or profit from and since

July 31, 1926, to the date of the filing of plaintiff's bill.

-XIII-

That none of the allegations contained in Paragraph

XIII of plaintiff's complaint are true; but that it is true

that said policy of insurance No. 1196774 lapsed for non-

payment of premium upon October 27, 1926; that defend-

ant continued said policy of insurance in force until

November 28, 1926, which included the grace period upon
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said policy of insurance. That it is true that said policy

of insurance was surrendered by plaintiff upon December

30, 1926, to defendant, at which time the note given by

plaintiff as the first year's premium thereon was returned

to plaintiff.

-XIV-

That all of the allegations contained in Paragraph XIV

of plaintiff's complaint are true; except that plaintiff was

advised by his physician that he was suffering from tuber-

culosis prior to June 13, 1927; that it is not true that

plaintiff had been suffering, or was stricken with pulmo-

nary tuberculosis on July 31, 1926; that it is not true that

plaintiff had been prior to on or about April 10, 1927,

suffering with pulmonary tuberculosis, or that he had been

prior to April 10, 1927, totally and permanently disabled

from engaging in any occupation for remuneration or

profit; that it is not true that because plaintiff was not

in possession of said policy of insurance, or because of

fraud and duress practiced upon plaintiff by the defend-

ant's agent and representative, plaintiff was in ignorance

and unaware of the requirements of said policy of insur-

ance relative to notice and proof; that it is not true that

plaintiff did not become aware that he was suffering from

a disability until on or about April 10, 1929; that it is

not true that the failure of plaintiff to have possession of

the policy No. 1196774 was due to any fraud and/or

duress practiced upon plaintiff by defendant or any of

its agents ; that it is not true that plaintiff* was in complete

ignorance of the disability features mentioned or con-

tained in said policy of insurance; that it is not true that

plaintiff was not aware of the requirements of said policy

of insurance relative to notice and proofs to be furnished
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to defendant in the event of total and permanent disability

of plaintiff.

That it is not true that said policy of insurance, ujKm

July 6, 1927, covered plaintiff, and would enable plaintiff

to be entitled to the benefits mentioned and recited in said

l)olicy of insurance. That it is true tliat said policy

of insurance was surrendered by jjlaintiff and a note

policy surrender executed by plaintiff resi)ecting the same

upon December 30, 1926. That it is true that said policy

of insurance, by its terms, lapsed for non-payment of

premiums ui)on November 28, 1926. That it is true that

plaintiff had in his possession policy of insurance No.

1196774 from and after October 27, 1925, the date when

it was issued, until and including December 30, 1926, the

date when said policy of insurance was by plaintiff' sur-

rendered and/or the benefits thereof released.

-XV-

The court finds as to the allegations contained in Para-

graph XV of plaintiff's complaint, that none of the alle-

gations therein contained are true, except that it is true

that defendant failed and refused to pay plaintiff* the disa-

bility benefits mentioned and recited in said policy of

insurance, to-wit, the sum of $150.00 ])er month from

July 31, 1926, and/or thereafter. That it is true that

plaintiff wrote a certain letter or claim received by defend-

ant on March 26, 1929, and that on said date, }^Iarch 26,

1929, said policy of insurance No. 1196774 was not in

force and effect for the reason that said policy of insur-

ance had lapsed for non-payment of premium and plain-

tiff, by the execution of a form of note policy surrender

had, upon December 30, 1926, released and surrendered

all his rights under said policy of insurance in considera-
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tion of the return to him of his unpaid promissory note

in the principal sum of $551.20, given by him on or about

November 27, 1925, to defendant for premiums upon said

policy of insurance, together with policy of insurance No.

1196773.

-XVI-

That none of the allegations contained in Paragraph

XVI of plaintiff's complaint are true; but that it is true

that plaintiff never submitted to defendant any claim in

respect to disability under the provisions of said policy

of insurance No. 1196774 w^hile said policy of insurance

was in force and/or eft'ect. That it is true that plaintiff

never paid to defendant any premium upon said policy of

insurance No. 1196774.

-VJI-

That all the allegations contained in Paragraph XVII

of plaintiff's complaint are true.

-XVIII-

That all the allegations contained in Paragraph XVIII

of plaintiff's complaint are true; except that said promis-

sory note in the sum of $551.20 was tendered to defend-

ant by plaintiff for the payment of premiums upon policies

of insurance numbers 1196773 and 1196774.

-XIX-

That the allegations contained in Paragraph XIX of

plaintiff's complaint are true; except that by the terms of

said policy of insurance No. 1196773 the agreement to

waive payment of premiums in respect to said i^olicy of

insurance was only effective from and after receipt of

due proof by defendant of permanent, total disability of

plaintiff, the insured, during the life of said policy of

insurance, without default in payment of premiums.
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-XX-

That the allegations contained in Paragrai)h XX of

plaintiff's complaint are true; except that it is not true

that before the second anniversary of said j)olicy, and

on or about July 31, 1926, plaintiff was taken sick and

became ill with a bodily ailment and disease, to-wit, i>ul-

monary tuberculosis; that it is not true that plaintiff was

confined to his bed and compelled to remain therein from

April 9, 1927, to the latter part of August, 1927; that it

is not true that said disease, independently from all other

causes, and within the terms of said contract of insurance,

has resulted in permanent disability from July 31, 1926,

to the date of the filing of plaintiff's bill herein.

-XXI-

That none of the allegations contained in Paragraph

XXI of plaintiff's complaint are true.

-XXII-

That the allegations contained in Paragraph XXII of

plaintiff's complaint are true ; except that plaintiff was not

advised by his physician that he had tuberculosis on t)r

about July 6, 1927, but was so advised prior to April 10,

1927; that it is not true that plaintiff was advised that he

was stricken with pulmonary tuberculosis on July 31,

1926; that it is nut true that plaintiff" was stricken with

tuberculosis on July 31, 1926; that it is not true that

because of any fraud or duress practiced upon plaintiff"

by defendant's agent and/or representative plaintiff" was

unaware of the disability provisions in said policy of

insurance and/or the requirements of said policy of insur-

ance relative to notice and proof to be furnished defend-

ant; that it is not true that plaintiff first knew the

requirements of said policy of insurance relative to notice
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and proof in the event of total and permanent disability

and/or was unaware of the disease and illness with which

he was suffering until on or about April 10, 1929; that it

is not true that the failure of plaintiff' at any time to have

possession of policy No. 1196773 was due to any fraud

and/or duress practiced upon plaintiff" by defendant or

any of its agents. That it is true that plaintiff had been

in possession of said policy of insurance No. 1196773

from the date of its issuance upon October 27, 1925, until

the date of its surrender upon December 30, 1926.

-XXIII-

That the allegations contained in Paragraph XXIII of

plaintiff's complaint are true; except that it is not true

that said policy of insurance No. 1196773 was in full

force and effect at the time plaintiff requested claim

blanks from defendant for the purpose of filing his claim

for total and permanent disability benefits on or about

March 26, 1929. That it is true that policy No. 1196773

had lapsed for non-payment of premiums on N^ovember

28, 1926, and upon December 30, 1926, plaintiff had

executed a note policy surrender, surrendering each and

all of the benefits under said policy in consideration of the

return to him of his unpaid note for $551.20 and the

release of his liability under said note. That it is true

that plaintiff had never paid any cash as premiums on

either the first or second year premiums on said policy

of insurance No. 1196773 and/or policy No. 1196774.

That it is not true that defendant refused to permit plain-

tiff to file a claim for disability benefits in respect to said

life insurance policy No. 1196773.
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-XXIV-

That none of the allegations contained in Paragrajjh

XXIV of ])laintifif's comi)laint arc true. That it is true

that plaintiff did not submit any claim to defendant as

respects the disability of plaintiff under the provisions of

policy No. 1196773 while said policy was in force and/or

efifect. That it is true that plaintiff did not pay to defend-

ant any cash whatsoever as premium for said policy of

insurance No. 1196773.

-XXV-

That it is true that defendant, through its agent, was

extraordinarily lenient in carrying the three policies of

insurance numbers 1196773, 1196774 and 1191014 after

plaintiff had failed to pay when due either the premiums

or the obligations he had entered into to meet the premi-

ums on said respective policies. That there was no sharp

practice, fraud or deceit engaged in by defendant in any

way in December 1926, and in March 1927, when plaintiff"

surrendered to defendant his three said policies of life

insurance Numbers 1196773, 1196774 and 1191014, and

gave and executed the several note policy surrenders re-

specting the said policies of insurance. That each of

said surrenders definitely and permanently terminated any

responsibility of defendant to plaintiff growing out of

the several policies of life insurance. That that certain

promissory note in the sum of $339.39 executed by plain-

tiff under date of April 19, 1927, and given to defendant's

agent, was executed as an individual moi'^tary transaction

between plaintiff' and said agent, and in payment for

moneys paid by said agent for the use of plaintiff'.
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-XXVI-

That plaintiff was duly advised in midsummer of 1927

as to his true physical condition; that plaintiff failed and

neglected to present any claim to defendant until March,

1929, and said delay on the part of plaintiff to proceed

under the three insurance policies which he had surren-

dered to defendant's agent after default in the payment of

premiums or premium notes was an unreasonable delay;

that such delay in presentation of proofs or claims by

plaintiff worked to the disadvantage of defendant because

of the intervening disability of defendant's agent and

principal witness, Carrell; and was such as to make plain-

tiff's respective claims as to his three demands for disa-

bility stale, and to establish the defense of laches inter-

posed by defendant as to each of the three causes of

action in plaintiff's complaint, independent of the mere

length of time.

-XXVII-

That plaintiff attempted to reinstate said policies of

insurance Numbers 1196773, 1196774 and 1191014 in the

month of February, 1927, and at said time, in his written

application for reinstatement, stated that he had completely

recovered from his illness of 1926, to-wit, lobar pneumo-

nia with two months disability. That plaintiff" was, prior

to 1926, and thereafter, carrying insurance in two other

Insurance companies, to-wit, two with or in the Metro-

politan Life Insurance Company and one with or in the

Acacia Mutual Life Association ; that plaintiff applied for

the benefits of permanent total disability provisions in

respect to each of the policies in the two last named

insurance companies; that plaintiff in his application for

benefits to Metropolitan Life Insurance Company under
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date of Aiif^iist 10, 1927, stated that the date of the coni-

mencement of his illness which caused disability was

April 20, 1927; that plaintiff stated in his application for

disability benefits to Acacia Mutual Life Association

under date of March 28, 1928, that he became totally

disabled on April 10, 1927. That on said resj)ective dates,

August 10, 1927, and March 28, 1928, when plaintiff

so made his aforesaid applications for disability benefits

to Metropolitan Life Insurance Company and to Acacia

Mutual Life Association, plaintiff had surrendered all

benefits in and to policies of insurance Numbers 1196773,

1196774 and 1191014.

And from the foregoing Findings of Fact the court

now makes its

CONCLUSIONS OF LAW.

-L

That the complaint of plaintiff should be dismissed with

prejudice.

-II-

That plaintiff''s causes of action, if any, sued upon in

plaintiff's bill, and each and all of them, is barred by the

laches of plaintiff.

-III-

That plaintiff', by receiving his policies of life insurance,

and each of them, and retaining them until surrendered,

knew of the disability benefit provisions contained in

them, and each of them, and the requirements as to the

submission of proof of permanent and total disability to

the defendant in order to obtain benefits under each or

any of said policies of insurance.
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That all rights of the plaintiff in and to each and all

of said policies of insurance numbered respectively

1196773, 1196774 and 1191014 were terminated upon the

surrender of each of said policies, and said policies were

not in force upon the 28th day of March, 1929, when

plaintiff first offered proof of any disability in respect to

any of said policies.

-V-

That a decree should be entered accordingly.

DONE IN OPEN COURT THIS 14th DAY OF
May, 1931.

John M. Killits

Judge of the above entitled court.

Approved as to form as provided in Rule 44.

Wright & McKee

C. M. Monroe

Solicitors for plaintiff.

[Endorsed] : Filed May 19, 1931. R. S. Zimmerman,

Clerk, by Thomas Madden, Deputy Clerk.

[Title of Court and Cause.]

DECREE

Pursuant to written Findings of Fact and Conclusions

of Law herein made and filed, and on motion of J. R.

Girhng, Esquire, one of the solicitors for defendant,

IT IS HEREBY ORDERED, ADJUDGED AND
DECREED that plaintiff take nothing-.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that plaintiff's complaint herein be dismissed
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with prcjiulicc, and that defendant have and recover its

costs of suit expended in this action. Costs taxed at

$174.65.

DONh: IN OPEN COURT this 14th day of May,

1931.

John M. KilHts

Judi^e of the above entitled court.

A])proved as to form as ])rovided by Rule 44.

Wright & McKee
C. M. Monroe

Solicitors for plaintiff.

Decree entered and recorded MAY 19, 1931.

R. S. ZIMMERMAN, Clerk.

By Thomas Madden,

Deputy Clerk.

[Endorsed] : Piled May 19, 1931. R. S. Zimmerman,

Clerk, by Thomas Madden, Deputy Clerk.

[Title of Court and Cai'sp:.]

ORDER TO SHOW CAUSE

TO PENN MUTUAL LIFE INSURANCE COM-
PANY OF PENNSYLVANIA, a corporation, de-

fendant, and to MESSRS. O'MELVENY, TUL-
LER & MYERS and MESSRS. STEARNS, LUCE
& FORWARD, attorneys for said defendant:

Upon the petition of JAMES McCULLOCH. JR.,

plaintiff in the above-entitled cause, copy of which peti-

tion is attached hereto, and on the motion of plaintiff":

IT IS ORDERED, ADJUDGED AND DECREED
that the defendant show cause before the undersigned

Judge of the District Court of the Southern District of
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California, Southern Division, at his chambers in the Fed-

eral Building in the city of Los Angeles, County of Los

Angeles, State of California, why a rehearing should not

be granted in the above cause.

Service of this order and the papers on which it is

granted shall be made upon defendant's attorneys on or

before two (2) days from the date hereof.

IT IS FURTHER ORDERED that said petition may

be submitted and considered upon written argument, that

on behalf of the plaintiff to be filed within 10 days from

the date hereof, and defendant's argument in reply to be

filed within 8 days thereafter; copies of said written

memoranda are to be served upon opposing counsel.

Dated: May 19, 1931

John M. Killits

District Judge

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF

CALIFORNIA SOUTHERN
DIVISION

JAMES McCULLOCH, Jr.,

Plaintiff,

-vs-

PENN MUTUAL LIFE INSURANCE
COMPANY OF PENNSYLVANIA, a

corporation,

Defendant

No A-5-M
In Equity
PETITION

OF
PLAINTIFF

FOR
REHEAR-

ING

TO THE HON. JOHN M. KILLITS, Judge of the

District Court of the Southern District of California,

Southern Division:

The petition of JAMES McCULLOCH, JR., plaintiff

in the above entitled cause shows:
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1. That on the 13th day of September, 1929, jjlainti ff

herein filed his bill of complaint in this Court alle^Hnj^^ that

the defendant had issued three (3) certain jjolicies of

insurance upon his life; that said policies contained \)V(>-

visions for the waiver of premiums in case of disability

and for the payment to plaintiff of disability benefits in

case of such total permanent disability; that such disabihty

liad accrued during the time when said policies were in

force; that the policies had been canceled and surrendered

thru mutual mistake and fraud of the defendant company,

and praying- in substance that the policies be declared to

be in full force and effect and that defendant be required

to pay disability benefits accruing since July 1926.

2. That on the 4th day of November, 1929, the de-

fendant filed its answer wherein in substance it denied the

existence of said total permanent disability during the

time the policies were in force; denied that conditions

precedent to the obtaining of such benefits had been com-

plied with by plaintiff and alleged that said policies had

expired for non-payment of premiums and were no longer

in force.

3. That on the day of May, 1931, the Court

rendered a decision and made its written findings of fact

and conclusions of law and on the day of May,

1931, a decree was entered in said Court in favor of

defendant directing that the defendant recover its costs.

4. That the plaintiff" believes the decree entered in this

cause to be erroneous and he has been aggrieved by said

decree in that the same is contrary to the undisjiuted

evidence and said decision, findings and decree were ren-

dered and entered upon a misapprehension of the facts

involved in said cause, and particularly in that the Court

decided and found that there was no sufficient evidence

to establish that the plaintiff became permanently and

totally disabled during the time when said policies of

insurance were in force, while in truth and in fact it was
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established by the positive and uncontradicted evidence of

three (3) expert physicians that in July, 1926, and at a

time when it was undisputed that said policies were in

force, plaintiff became afflicted with pulmonary tubercu-

losis to the extent that he was totally disabled and inca-

pacitated from carrying" on any remunerative occupation

and that he had at all times since said date remained

totally incapacitated. That said evidence was and is un-

disputed and was corroborated by both the testimony of

the plaintiff and his wife. That the only possible conflict

in said evidence arises out of statements made in subse-

quent applications to insurance companies at a time when

plaintiff did not know the cause of his illness and disa-

bility, his lack of knowledge of said disability having been

established by the positive and uncontradicted testimony

of his physician and his wife. That under the law as

cited to the Court upon argument, it being established

that such disability occurred in the year 1926, all other

defenses presented on behalf of defendant are ineffectual

and plaintiff is entitled to judgment and decree as prayed

for.

WHEREFORE, the petitioner prays that this Court

will grant a rehearing of said cause on such terms as to

this Court shall seem just.

Dated: May 18, 1931.

A. L. Wissburg

and

WRIGHT & McKEE
By C. M. MONROE

Attorneys for plaintiff
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[Endorsed]: Received copy May 19 1931 O'Mel-

veny, Tuller & Myers By (Invalid unless counter-

signed) R. B. Beat Filed May 19 1931 R. S. Zimmer-

man, Clerk By Edmund L. Smith Dei)uty Clerk

I
Title of Court and Cause.]

. MEMORANDUM OPINION

Killits, J.:

Late in Auj^'ust during- our absence from the country

the motion for rehearing in this case was forwarded to

our office, and the first opportunity to consider the same

is now employed. The motion raises no question not

thoroughly considered at the time we filed our memo-

randum supporting the decree April 21, 1931. There is

no essential question of fact which was without dispute

in the evidence, i. e., as to such a point there was evidence

on both sides, and the question raised in the motion is

whether the Court should reconsider its judgment on

these questions in dispute reached as a result of hearing

the testimony and seeing and considering the witnesses.

This is especially true with the vital question, whether

the complainant had active tuberculosis continuing from

his illness in July, 1926, through the following winter,

and until after he surrendered the policies. Upon this

subject the evidence was in conflict. Aside from that the

Court was justified in considering whether or not the

defendant, noting him, his environment and vocation, and

his physical experiences, should not have known the seri-

ousness of his condition during that period if he had
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active tuberculosis, or at least have been put on inquiry in

that respect.

In their argument against the motion, counsel for the

defendant apologized for the suggestion there made that

it is known to medical science that tuberculosis once de-

veloped may be finally arrested. That apology was un-

necessary. The law of judicial knowledge has been ex-

panded to cover the ascertainments of science, invention

and discovery in most of the important lines of human

experience. We think we are justified in taking judicial

knowledge of the fact w^ell known to the medical world

as established that the existence of tubercular scars in the

lungs of persons once suffering from that disease, and

who are completely cured, is a common occurrence. These

considerations are of considerable pertinence when re-

garded along with plaintiff's representations in the Spring

of 1927, especially in his application for reinstatement of

the policies in question when it was stated that he was in

good health.

An inference may exist, proof of active tuberculosis in

1926, and proof of that condition at an examination some

time later being made, that such a condition was con-

tinuous, but here there is proof which, accepted, tends

strongly to destroy the theory of such continuity. In this

case, as we weigh the evidence, the preponderance of the

proof is to the effect that the 1926 outbreak was over-

come, and that the later development had its origin in the

Spring of 1927. It may be that the experience McCulloch
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endured in 1926 left him more susceptible to another

attack of tlie disease as a sequel to a new pulmonary

illness, but that susceptibility, if it existed, is not a per-

manent disability, within the meaning of the provisions

of the insurance contracts. The defendant is nrjt a chari-

table organization—it is a trustee for its active bene-

ficiaries, whose interests must be preserved against de-

mands which are not founded upon its contracts with

reasonable clarity. This is not a case where sympathy

should cloud judgment in the slightest.

The motion is denied, as shown by the accompanying

order.

John M. Killits

United States District Judge.

[Endorsed] : Filed Oct 12 1931 R. S. Zimmerman,

Clerk By B. B. Hansen Deputy Clerk

[TiTLE OF Court and Cause.]

ORDER

This cause coming on to be heard on the motion of the

plaintiff for a rehearing, the same was heard and consid-

ered, the Court finding the said motion without merit.

WHEREFORE the same is denied.

John :\I. Killits

United States District Judge.

[Endorsed] : Filed Oct 12 1931 R. S. Zimmerman,

Clerk By B. B. Hansen Deputy Clerk
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[Title of Court and Cause.]

AGREED STATEMENT OF EVIDENCE

BE IT REMEMBERED that the above entitled cause

came on regularly for trial before the above Court, sitting

in equity, on the 26th day of February, 1931, upon the

issues formed by the complaint and answer thereto,

Messrs. A. L. Wissburg, Wright & McKee and C. M.

Monroe appearing as counsel for plaintiff, and Messrs.

O'Melveny, TuUer & Myers, J. R. Girling, and Stearns,

Luce & Forward and Fred Kunzel appearing for de-

fendant.

PLAINTIFF'S CASE

JAMES McCULLOCH, JR.,

plaintiff, called as a witnes in his own behalf, testified as

follows

:

My name is James McCulloch, Jr. I am Z7 years of

age. In 1925 I was living at No. 4275 Ingleside Drive,

San Diego, California. I was operating McCulloch Hos-

pital at that time. Prior to taking out insurance in 1925,

I had a conversation with Mr. Randolph and with Mr.

Don C. Carrell. They were engaged in the insurance

business in San Diego. I took out a policy in October

1925. (Policy identified in evidence and marked Ex-

hibit 1).

(It is stipulated that all policies in regard to this trans-

action are correctly copied and attached to the exhibits

in the Answer of the defendant, and referred to as Ex-

hibits A, B and C.) Policy A is for $10,000. At the

time this policy was taken out I executed a note. The
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note was identified by the witness and offered in evidence

as Plaintiff's Exhibit 1, which is in words and figures as

follows

:

"$275.60 Sei)tember 29, 1925.

"Four months after date 1 promise to pay to the order

of THE PENN MUTUAL LIFE INSURANCE COM-
PANY OF PHILADELPHIA, at 504 Union Building,

San Diego, Calif., Two Hundred Seventy Five and

60/100 Dollars, without defalcation, value received (ac-

count of policy No. 1191014) with interest from

Due January 29th, 1926. Signed James McCulloch, Jr.,

4275 Ingleside Avenue, City."

504 Union Building is the office of the Penn Mutual

Life Insurance Company, Mr. Randolph's office. ]\lr.

Randolph is the agent. I gave the note to Mr. Carrell.

I received a receipt when the note was paid.

(Receipt was received in evidence and marked Plain-

tiff's Exhibit No. 2).

I made a payment on the note 12/12—$150.00, and I

subsequently paid the balance of the note. I received a

statement showing the balance due on the note prior to

making payment of the balance. I identify this (paper)

as the statement. (Statement as identified received in

evidence, dated April 10th, 1926, showing the balance of

the amount of the note, $125.60, and marked Plaintiff's

Exhibit 3.) Payment of the balance of the note was

made by check (Check was received in evidence and

marked Plaintiff*'s Exhibit 4.) (Check on the First Na-

tional Bank of San Diego, dated September 10, 1926, to
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the Penn Mutual Life Insurance Company, for $125.60,

cancellation as paid' as of September 25th, 1926.)

I subsequently took out two other policies, for $15,000

and $5,000. The two were taken out at the same time.

(Policies attached to the Answer the $15,000 policy

marked Exhibit B and the $5,000 policy marked Exhibit

C.) I gave a note at the time of the taking out of those

policies. (Note received in evidence, marked Plaintiff's

Exhibit 5). (Note dated November 25th, 1925, for

$551.20, due March 26th, 1926.) The note was not paid

at the time it was due.

I was taken sick July 31st, 1926. I called in Dr. Tanner

and I was in bed two or three days and I got up and went

to the hospital, about four o'clock that afternoon I was

taken down with a violent chill and fever, and was

brought back home again. I called the doctor after that

and w^as in bed for a considerable time. I was in bed

continuously, I think, to about the middle of September.

Dr. Tanner and Dr. Alberty waited on me. They are

both doctors of San Diego. At that time I did not know

the nature of my illness. I was told the nature of my

illness was pneumonia. After July, when I was taken

sick, I attempted to take care of my business but I could

not. I was unable to do it, and Mr. Whalen was taking

care of the business at that time. The business just went

from bad to worse, and it failed. I have not done any

business since July 1926. I attempted to see what I could

do for a couple of days, but I had to go home and go to

bed again. I was very weak and was unable to stand it

very long. Just a few hours at a time. I had to go

home and lie down and was running a temperature every
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clay. I was able to stay at the business about an hour.

That condition continued ever since that time. The i)re-

mium notes on those two policies, $15,000 and $5,000

were not paid when it was due, for I was unable to. I

did not have the money. I g^ave a note for the second

premium on the $10,000 policy, the first policy, the "A"

policy. I think I gave the note to Mrs. Kelly. It was

sent down to the office. I think the note was made out by

her when I signed it. The note handed me is the note

I gave for the second year's premium on Policy A, the

$10,000 policy, which was received in evidence and marked

Plaintifif's Exhibit 6. The note states "November 14,

1926", for $275.60, payable at the San Diego Agency,

and payable to the Penn Mutual Life Insurance Company

of Philadelphia. Later on I gave other notes on the

other two policies. I paid Mr. Carrell another note cov-

ering the other two policies. At the time I gave him that

check, I gave him a note for the second year's premium

of the other two policies. I never got the note back. It

was on the same form as the note you have shown me.

With reference to the first year's premium on the other

two policies, the $15,000 and the $5,000, I gave Mr. Car-

rell a check for $300.00. The check was post dated, I

think, for fourteen days, and when they put the check

in the bank there were no funds to cover it and it was

sent back. The check was given in February 1927. I

made an appointment and met him at the hospital and

gave him the check. I had numerous conversations with

Mr. Carrell about the premiums on this insurance policy

before giving him the check. Four or five times on the

telephone. The check that you hand me is the check
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that I gave to Mr. Carrell. It was a post dated check,

given about fourteen days before the date that it bears.

(Check introduced which was received in evidence and

marked Plaintiff's Exhibit 7.) It is a check on the First

National Bank of San Diego for $300. payable to the

order of C. L. Randolph and Son. At the time I gave

the check he told me if I would give him that much at

that time they would arrange to carry the difference in

the office and take a renewal note of the premium for the

next year. It was to be applied on the first year's

premium. On the $5,000 and the $15,000 policies. At

the time I gave the check I was unable to work. I

was w^eak and sick. I was again confined to bed in 1927,

the first part of April. After I gave Mr. Carrell the

check I had a subsequent conversation with him at the

house about it. That was some time in March. It was

after the check had become due. It was not paid at that

time. I failed to meet the payment on the check and it

was placed in the hands of Mr. Peterson, an attorney,

who wrote me and I called to see him and he demanded

payment. I could not give it to him. About a week

after that I received a letter from the District Attorney's

office. I was interviewed at the District Attorney's office.

I was summoned there on account of that check. I saw

Mr. Cornell at the District Attorney's office, Mr. Jack

Cornell. He had the check at the time he talked with me.

I had further conversation with Mr. Carrell at my home

about the check. I believe this was sometime in March

or April. Mr. Carrell told me he had taken the check

up to the District Attorney's office. He said he would

prosecute me on it, and various things. I gave him the
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note at the time to cover the check, and he had some

fig^tres there on a piece of paper, short rate term, or

something', on the policy. I .u;"ave him a note to cover

what he had been forced to pay by the Company. That

is what he told me. This is the note t^iven at the time,

(paper handed witness) (Note received in evidence,

marked Plaintiff's Exhibit 8). The note is for $339.39,

dated April 19, 1927, for 60 days, payable to Don C.

Carrell. Signed James McCulloch Jr., and bears the

endorsement "Paid in full, March 28, 1930, D. C. Car-

rell". Mr. Carrel put that endorsement on it. When I

gave the note Mr. Carrell demanded the surrender of the

policy. The policies were given up by me, all three of

them.

After that time, T was sick in bed for quite a while, and

wasn't getting much better in July 1 decided to go to the

hospital and applied to the Veteran's Hospital for hos-

pitalization. At that time I was informed what was the

matter with me. I was informed that I was suffering

from tuberculosis. Prior to that time I had not been

informed that I was suffering with tuberculosis. I did

not know it prior to that time. At the time I gave the

notes for the second year's premium on these policies, I

did not know the nature of my illness. During the early

part of 1927 1 understood the nature of my illness to be

pneumonia and pleurisy with eff'ucions, fluid in my side.

^^^len I was taken down in 1927, T also consulted Dr.

Kramer (Ramer). On July 6th, I applied to the \'et-

erans for hospitalization. Dr. Pasche examined and

X-rays me at the Navy Hospital. At or about that time

he made a report of me to the ^Metropolitan Life Insur-
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ance Company. It was not in connection with that report

that I learned the nature of my illness. He told me out-

right what my illness was.

The note was due and Mr. Carrell would write me

letters and come to see me and trying to collect it, and I

received a letter from him demanding payment or he

would start suit. I am referred to the last note given to

Mr. Carrell given to pay the $300.00 check. I received

this letter and called him up and made an appointment.

This was the 3rd, or 4th of March 1929. I talked with

him and asked him why I should get stuck with this

because I had never received any benefits from it. He

said "You had been covered, if you had filed your claim

you would have received your disability benefits". At

that time he gave me the $10,000 policy back with two

or three of the notes. That is the time I received back

the original $10,000 policy from Mr. Carrell. Up to the

time of that conversation, in March 1929, I did not realize

that I had any possible claim against the Company for

disability for the reason that the policies were not in my
possession. I thought it was gone. I had no copies prior

to that time. A little later the Company furnished me

with copies of the policies at my request. I went to see

Mr. Carrell in 1929 in connection with the note and he

read over the disability provisions of the policy. I told

him then that I felt the policies were in force and I

wanted to file a claim. Mr. Randolph was called in and

he took the matter up with the Company and they refused

to allow me to file a claim. The paper handed me, dated

March 14, 1929, I got from Mr. Randolph. He said it

was a copy of a communication he had from the home
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office of the Company. (Instrument offered and received

in evidence, Letterhead of Penn Mutual Life Insurance

Company, dated March 14, 1929, Subject: Disability

Claim, James McCuIloch, Jr., Policy No. 1191014, S. L.

Randolph and Son) and in words and figures as follows:

"Your communication of the 8th, inst. at hand with

regard to the above named ])erson's disability. We note

that the policy mentioned in your letter was, as you state,

forfeited as of October 14, 1926 by reason of non-

payment of the premium due on that date. I regret to

advise, however, that having failed to file claim for disa-

bility benefits while the policy was in force, the insured

waived his right to apply for the benefits to which he

might have been entitled.

The disability clause plainly provides that total and

permanent disability benefits automatically cease upon the

default in the payment of any premium. I regret, there-

fore, that we consequently cannot see our way clear to

allow Mr. McCulloch to file claim for disability benefits at

this time.

Very truly yours,

Malcolm Adam, Supervisor."

I received a letter from the Company direct in answer

to a letter I wrote them. I kept a copy of my letter. This

is the copy (witness identifies paper). The other letter

you hand me is the answer I received from the Company.

(Copy of letter dated March 23, 1929 written by Mr.

McCulloch to the Company offered and received in evi-

dence, marked Plaintiff's Exhibit 10.) (Letter dated

April 5, 1929 from the Company to Mr. McCulloch of-
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fered and received in evidence, marked Plaintiff's Exhibit

11).

(Exhibit No. 10, offered and received in evidence,

dated March 23, 1929, from Mr. McCulloch to the Com-

pany, is in words and figures as follows:

"To the Penn Mutual Life Insurance Company,

Philadelphia,

Attention Mr. Malcolm Adam.

Gentlemen

:

In reference to your letter of March 14th, to Mr. Ran-

dolph, your general agent in this City, in connection with

my claim for disability benefits under my policies which

was rejected by you.

I wish to state that by reason of the fact that my total

disability commenced on July 31st, 1926 and at which

time my policies were in full force that I feel and still

contend that I am entitled to the reinstatement of my

poHcies and the benefits provided therein.

Owing to my disability since July 31st, 1926, I have

been incapacitated from doing any work or to take care

of my business, consequently I was unable to meet the

premiums on my policies when due. In connection with

my delay in filing this claim, I wish to state that owing

to the fact that soon after I took sick these policies were

demanded of me by your local agent and I did not have

same in my possession from that time on. At the time

these policies were surrendered to your agent I was sick

in bed and your local office was aware of this fact.

So according to this statement I think you should re-

consider my application and allow me to present my
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claim. I will also appreciate it very much if you would

forward to me photostatic copies of policies #1196773

and #1196774 which were issued to me.

Respectfully yours,

James McCulfoch, Jr."

These numbers refer to the $15,000 and the $5,000

policies.

Plaintiff's Exhibit 11, on the letterhead of the Penn

Mutual Life Insurance Company, offered and received in

evidence, was in words and figures as follows:

"April 5, 1929.

Mr. James McCulloch,

4411 Central Avenue,

San Diego, California.

Dear Mr. McCulloch:

"Your letter to the Supervisor has been sent to me and

I have carefully gone over the facts which you write

concerning your policies in this Company.

You will recall that you had three policies in the Penn

Mutual. Policies Nos. 1196773 and 1196774 were issued

on November 27, 1925, both policies containing provisions

for waiver of premium in case of total and permanent

disability, and policy #1191014 contained a provision for

the payment of certain annuities in the event of total and

permanent disability. When the first two policies were

issued, you gave us your notes for the first year's pre-

mium on both policies. However, you never met these

notes, which fell due on ]\Iarch 25, 1926, but the Company

carried the policies until a year had elapsed, that i-s, until

November 27, 1926, the policy anniversary. You were



174 James McCulloch, Jr., vs.

(Testimony of James McCulloch, Jr.)

then unable to meet the premiums and the policies were

surrendered by you on the 30th of December, 1926.

You state your disability commenced July 31st, 1926.

Your notes has fallen due on March 26, 1926, and you

had made no effort to pay them off between that time and

the date of your disability. Moreover, you did not sur-

render the policies until December 30th, 1926. There-

fore, you had had four months in which to make claim for

the disability and waiver of premium benefits. We realize

that a denial of a liability by this Company may seem to

work a great hardship upon you, but I feel that it would

be entirely unfair to our other policyholders if we did not

in this case hold to the terms of the policies which require

that due proof of disability be submitted before the poli-

cies are surrendered and before there has been a default

in payment of any premium in order for the disability and

waiver of premium benefits to become effective. For this

reason I regret that we cannot allow you to present your

claim for disability at this time.

Policy No. 1191014 was issued October 14th, 1925, the

premium being paid in cash to October 14th, 1926. You

gave a note for the 1926-1927 premium which note be-

came due February 14th, 1927. You failed to meet this

note when it became due and surrendered the policy on

March 8, 1927. In the case of this policy had you ap-

plied for disability and waiver of premium benefits before

October 14th, 1926, you would beyond any doubt have

been entitled thereto, provided, of course, that the proofs

submitted by you were satisfactory, but here again the

terms of the contract provide that the due proof of disa-

bility must be furnished before there has been a default
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in the payment of any premium or before the policy has

been surrendered and 1 am afraid that wc have no choice

other than to hold you to the terms of the contract.

J am enclosing copies of the policies made u]j from our

records so that you may see for yourself the terms of the

contracts to which I have referred. I hoi)e you will api^re-

ciate that, in cases such as this, a mutual life insurance

company has no choice whatever as to whether or not, in

certain deserving cases, exception shall be made and the

terms of the policy contracts overlooked. Your case is

but one of many in which consideration for other mem-

bers demands that we adhere strictly to the provisions of

the policies though the equities may seem to point to a

more lenient course of action.

Regretting that I cannot make a more favorable report

to you concerning the status of your policies, I am.

Yours very truly,

Robert Deckert,

Vice President and Counsel.''

After the receipt of that letter I took the case up with

my attorney. I brought suit. (Record shows that note

was paid after suit brought). On the various transactions

of the issuances of the policies and the giving of the notes,

I dealt with Mr. Carrell. He originally wrote or so-

licited the policies. I did not have copies of the policies

from the time I discovered, or was informed, that I

was suffering from tuberculosis. Not until ]\Ir. Carrell

gave me the copies in March 1929. At the time I was

taken sick 1 was X-rayed by Dr. Kinney, in August,

1926. After I found out what mv trouble was I made
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investigation to learn whether at that time my case was

diagnosed as tuberculosis, I went and found out what

the first report of the picture was. That was the first I

knew that was the nature of my trouble. I knew at the

time of this conversation in 1929 when I had the policy

in my possession that they were in force at the time and

I could have filed a claim. At the time I surrendered

the policies I believed there was due and owing the sec-

ond year's premium.

I was taken down in July 1926 and was confined to

my bed to about the middle of September. I was unable

to leave the place until some time about the first part of

November. After that I could get out and around a

little bit and was again taken down in April. I was in

bed at that time about three months. I had numerous set-

backs since then, I cannot remember the dates, also last

fall. I have had to take rest periods every day, and was

again confined to my bed this fall, for five days. I am

not able at this time to do any work.

CROSS EXAMINATION OF WITNESS
BY MR. GIRLING.

I was operating the hospital, taking care of the place.

I am not a physician or surgeon; I was manager of the

hospital. I had employees at the hospital, bookkeeper,

nurses and the usual employees found at a hospital. I

took over the hospital in 1922, in the early part of the

year. My duties were management of the hospital and

assisting in carrying the patients. I would usually start

the day's work about eight or nine o'clock, sometimes

leave at noon and then back again in the afternoon and

stay until around seven or eight, or nine o'clock in the
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evening-, sometimes stay half the night. T devoted prac-

tically all of my time to the hos])ital. Did not do outside

work. T worked at Rockwell Meld for the United States

Government in 1919 and 1921. That was the last time

I worked for the Government. T was an aviation mech-

anician. I am not medically trained.

Policy A, #1191014 for $10,000 was taken out in Oc-

tober 1925, with the defendant Company. At that time

I executed a note for the premium. The note, Plaintiflf's

Exhibit 1, for $275.60 is the amount of the premium upon

Policy A. The note was for a period of four months,

to January 29th. I received the policy in the meantime.

I kept the policy in a file in the hospital along with other

private papers. The note was not paid on January 29th.

Nothing- was done towards paying it at that time, it was

just carried along. I paid the note at a later time. I

paid $150.00 at one time and the balance in September

1926. I think I paid the $150.00 in cash, I haven't got

that check. The balance I paid in September 1926.

Plaintiff's Exhibit 4 is the check, balance due on the note

at that time. That paid the premium for the first year.

For the second year's premium on Policy A, I executed a

note at the time I gave the check. I executed the note

in November on that policy. The note is there, Plaintiflf's

Exhibit 6 for $275.60, dated November 14, 1926. Wlien

the note I gave on September 29th, 1925 on Policy A fell

due, I later paid it in two installments. The first install-

ment, I think, in December, and paid the balance in Sep-

tember. Policy A insures me from the 14th of October

1925 for a year. The last note is dated November 14th,

1926. According to that I took the grace period. The
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policy carries a period of thirty days grace. I gave the

note on the last day of grace. The second note was due

by its terms on February 14th, 1927. The note was

never paid. The next policies I took from the defendant

Company were policies referred to as B and C. Policy

B is for $15,000 and Policy C is for $5,000. These poli-

cies were written about November 27th, 1925. I got them

both at the same time. I gave a note for the first annual

premium. Plaintiff's Exhibit 5 is the note payable to the

Penn Mutual Life Insurance Company, dated November

25, 1925. The note was due in March 1926, upon poli-

cies B and C. All of the notes are payable to the Penn

Mutual Life Insurance Company. In giving them it was

my intention to pay the premiums on the various insur-

ance policies. The receipt. Plaintiff's Exhibit 2 is for the

annual premium on Policy A. It hasn't anything to do

with the other policies. The note given in November

for $551.20 was never paid. It was paid in part with

the note I gave Don Carrell. I gave the note to Don

Carrell because he demanded the note. He said he paid

the note to the Penn Mutual Life Insurance Company and

wanted to be reimbursed. I understood he paid the Com-

pany out of his own pocket. I gave him the note for

$339.39, Plaintiff's Exhibit 8. That note paid in part

Plaintiff's Exhibit 5. The note for the $339.39 is dated

the fourth month, 19th day. April 19th. I did not have

a settlement on the policies prior to that time. I surren-

dered the policies to him the day I gave the note. When

this happened on April 19th, 1927, Carrell received the

note from me, Plaintiff's Exhibit 8. I am pretty sure it

was the date I surrendered the policies. He demanded
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that I surrender the ixjlicies A, R, C. lie told me I had

insurance i)ai(l up to that time and that cancelled it out.

Check, Plaintiff's Exhibit 7 is for $300.00, g-iven on

February 10th, 1927. It bears date February 24th 1927;

it was post dated. On February 10th, I made the ap-

pointment with Randolph and Son. I had the conversa-

tion with Mr. Carrell about the post dated check. I gave

the, check, Plaintiff's Exhibit 7 to pay on the note, the

five hundred odd dollars note. When this check was not

good I issued the other note. Exhibit 8. I am not sure

the $399.00 note took up the check, because the check

refers to the note itself. The check was paid back to me

after I gave him the note. It was my intention to take

back the check, not pay both of them. I was engaged in

work at the hospital in July 1926 when I first took down

with an illness. Dr. Tanner took care of me. With the

first illness I was confined in bed to about the middle of

September. I went to bed on July 31st and stayed in bed

until about the middle of September. I was at home.

Dr. Tanner took care of me for that period of time. Dr.

Alberty was called in, called in consultation. Dr. Alberty

saw me just one time. It was in August. Dr. Tanner

pronounced the ailment as pneumonia. Dr. Alberty never

told me what he pronounced it. I did not go back to the

hospital until some time in November. I was not around

the hospital from July until about November. I was at

home during that period, lounging around the place after

I got out of bed. Dr. Tanner saw me. He took care of

me continually then. I went to the hospital once in a

while after November. Maybe once or twice in Novem-

ber. I went to the hospital in December. I cannot tell
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how many times, approximately eight or ten times. I

went there in January, I could not tell exactly how

many times, approximately eight or ten times—about five

or six times. To the best of my recollection it was hve or

six times. I went to the hospital a few times in February.

It might have been four or five times, or a half a dozen

times, maybe a little more. In March 1927, I was under

a good deal of pressure at that time. I went down to the

hospital about a dozen times. It was on March 31st

when the bankruptcy occurred and a receiver was ap-

pointed and the hospital taken over. March 31st, 1927.

I was at home the rest of my time, lounging around and

in bed. From July 1926 imtil March 1927, Dr. Kinney

also saw me. He took X-rays of me. I did not have a

conversation with Dr. Kinney about my ailment when he

took the pictures. It was over a year after he took the

pictures. During the period from July 1926 to March

1927 I was weak and sick, and was at home except for

the few times I went to the hospital. I applied to the

Veteran's Bureau for treatment on July 6, 1927. I do

not recollect signing any papers when I surrendered the

policies.

CHESTER O. TANNER,

called as a witness for plaintiff testified as follows:

I am a physician and surgeon, licensed to practice in

California, (qualifications stipulated)

I had occasion to treat Mr. McCulloch professionally in

the summer of 1926. The treatment commenced on Au-

gust 1st, 1926. He was at home at that time. I made

an examination of him to determine his condition. I
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treated him until about the middle of October 1926, con-

tinuously. I made about thirty-five or forty visits during"

that period. At that time Mr. McCulloch was suffering

from tuberculosis. He liad tubercular pneumonia. I did

not diagnose that upon the first visit. About three weeks

after I first visited Mr. McCulloch I determined he was

suffering from tuberculosis. At that time I called Dr.

Alberty and Dr. Kinney in consultation. I think I told

Mr. McCulloch lie had ])neumonia, but didn't tell him he

had tubercular pneumonia. That was from July 1926 to

November 1926. I never treated Mr. McCulloch after

November 1926. From August 1926 to November 1926

the degree of disability of Mr. McCulloch was total.

My prognosis of his condition at the time I stopped treat-

ing him in November was very bad. From my observa-

tion of him the last time I saw him I thought the condi-

tion of his disability would be permanent. I haven't gone

over his chest for some time. I have not examined his

chest since November 1926. Dr. Kinney delivered to me

certain X-Ray plates.

(X-Ray plates offered in evidence by plaintiff" and re-

ceived in evidence.) I have examined the plates. They

showed tuberculosis throughout both lungs with fluid at

the base of the right lung. I don't think I ever told Mr.

McCulloch he was suffering from tuberculosis.

CROSS EXAMINATION OF DR. TANNER
BY MR. KUNZEL.

I saw Mr. McCulloch practically every day during Au-

gust 1926, and about twice a week during the month of

September. I saw him practically every day at his home.



182 James McCnlloch, Jr., vs.

(Testimony of Dr. W. M. Alberty)

I didn't see him every day but he was in my care all of

that time. I think he got up and went to the hospital

two or three times without my permission. I have a

record of the visits, but not a detailed record every day.

I examined the X-Rays. The nature of the findings were

an old chronic tuberculosis throughout both lungs with

fluid at the base of the right lung. That tubercular con-

dition was scattered throughout both lung fields. I think

the last time I saw Mr. McCulloch was October 15, 1926,

until the Veteran's Bureau. I saw him twice when I

helped him through the Veteran's Bureau. I think that

was early in 1928. I saw him the first day of August

and then I saw him almost continually until about October

15th, 1926.

DR. W. M. ALBERTY

called as a witness on behalf of plaintiff, testified as fol-

lows:

I am a physician and surgeon and admitted to practice

in the State of California. (Qualifications stipulated.)

I took my medical education at Kansas University. Have

been practicing in California since 1920. I have not

specialized in any particular line. I was called in by

Dr. Tanner in connection with the treatment of Mr.

McCulloch. That was on August 17, 1926. Mr. Mc-

Culloch was at his home at that time, in San Diego. We
made a diagnosis of Mr. McCulloch's condition then. At

the time I saw him he was ill with pneumonia. History

of having been ill for two weeks with onset of rather

sudden, and history of pneumonia, the findings of pneu-

monia and fluid at the time I saw him. He had findings
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in his chest, kinj^ findinj^s in addition to the fluid that

caused us to suspect strtjngly a tubercular jmeumonia of

a tubercular origin. Subsequently Dr. Kinney was called

in to make X-ray pictures. After that I j^(jt tlie pictures

and formed our physical findings. The diagnosis of the

combination of physical findings and X-ray was plural

effusions with fluid in his chest, which we thought proba-

bly tubercular. I could say no more definite. I did not

continue to treat Mr. McCulloch for a long period of

time. That was the only time I saw him, the one time.

Mr. McCulloch consulted me again in regard to his illness

in January 1929. I made a further examination of him

at that time. At that time he had the findings that I con-

sidered tubercular. I requested further X-ray study and

this was made in February 1929. The combination of

the physical findings and the X-ray showed that his chest

had healed considerably from the X-ray standpoint, but

was not entirely healed. It showed evidence of unhealed

lesions. Upon the first occasion of visiting him in 1926, in

my opinion, the condition as to his disability was total at

that time. His condition was such that it was likely to con-

tinue. I could not say whether it would be permanent.

Combining it with my examination of him in 1929, I

would say the lesions would probably eventually heal, but

it would take considerable time. From the condition of

his chest in 1929, I thought at that time it would take a

year, that is, he could not expect to do duty for at least

a year. Between 1926 and 1929 in my opinion, I did

not believe he was able to do any work of any kind. This

is my opinion as a physician. In the treatment of his

condition he refrained from doing any work. I have
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examined Mr. McCiilloch rather frequently since 1929. I

saw him within the last month. At the time I last saw

him he was progressing. I can find no evidence at pres-

ent of activity, that is, moisture in the chest. I do not

believe he should be doing any physical labor. He should

not be doing any labor of any kind. The treatment that

is given to him is principally rest. He has been under

observation rather frequently. During 1930 he has had

two or three respiratory things secondary in nature that

required him to be in bed. No definite line of medical

treatment but observation and rest and forced feeding as

much as possible. Nothing dififerent from the ordinary

treatment of cases of this character. At the time I saw

Mr. McCulloch about a month ago, in my opinion he is

totally disabled at present. I do not believe he should

go back to work, where he is exciting himself strenuously.

I do not believe there is any kind of constant effort he

could put forth at the present without detriment to his

physical condition. I am hopeful of a change in that

condition sometime in the future. In August and in May

1930 he had a flare up that required strapping, at which

time he ran a temperature. X-ray checking at that time

showed some softening of his lung tissue, and although

his chest findings now show very little, it would not be

policy for him to go back this early after that had oc-

curred. I did not tell Mr. McCulloch what he was suffer-

ing from, to my knowledge, before 1929. That was the
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first time I ever informed him of what the diagnosis was

as to his condition in 1929. 1 don't beHeve 1 told him

anything about his diagnosis when I first saw him in

1926. T was at that time called into consultatifjn by Dr.

Tanner.

CROSS EXAMINATION OF DR. ALBERTY
BY MR. KUNZEL.

I haven't any of the X-rays with me that were taken

in 1929 and 1930. I saw him only once, in 1926, in Au-

gust. I couldn't say definitely how old a lesion he had.

The X-ray examination revealed lesions, but we consid-

ered healed lesions. I did not make at that time any

clinical test more than a physical examination. No sputum

tests were made to my knowledge. The clinical examina-

tion revealed what we thought was a tubercular condition.

I am not qualified to read the plates and interi)ret them.

My physical findings were made upon those and the X-ray

findings which were interpreted by an X-ray man and we

drew out conclusions. I took the interpretation of Dr.

Kinney, the X-ray man. He had old lesions, according

to the X-ray report in both lungs. His acute findings

were in the right. He had findings in the apex, of old

lesions. He had moisture in the right upper lobe. I

made those notes of Mr. McCulloch at that time. I find

no moisture at this time. The last time I checked his

chest he had old lesions still, healed lesions. I doubt if it

would be advisable for Mr. AlcCulloch at this time to do

clerical work. I would not want to say that he could do

outside work until he was further checked with X-ray

study again. The last X-ray study was made in August,

1930, August 25th, 1930. I haven't had any since then.
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•

JAMES McCULLOCH, JR.,

PLAINTIFF, RECALLED FOR FURTHER
CROSS EXAMINATION

BY MR. GIRLING.

At the time I gave the $339.39 note to Mr. Carrell,

Plaintiff's Exhibit 8, there was a conversation with Mr.

Carrell, and I surrendered the policies. As far as I can

recollect that was the only time I signed anything regard-

ing the giving up of these policies. I am not sure, but

I think it was upon April 19, 1927, somewhere along in

there. That is my signature to the paper shown me

marked, "Note Policy Surrender", bearing date of March

18, 1927. I have no recollection when I signed this. I

did not receive the insurance policy. No. 1191014, Policy

No. A which is mentioned as being returned to me on that

day in this instrument, when I signed this paper. I be-

lieve I had the policy at that time. I might have deliv-

ered the policy over to the Company when I sig'ned that.

I got the promissory note from Mr. Carrell later. I got

that on March 3, 1929 when I went to his office. He

also gave me the policy at that time. That is how I came

to have it in my possession, he gave it to me. They had

it in their possession up to that time. From the time I

surrendered it. I got the policy when it was first issued

by the Company. I got it back in 1927. 1 believe it was

when I signed this. When I talked with Mr. Carrell a

couple of years later he still had the policy and the note

and he let me have it back. I believe I surrendered the

policy to the Company at the time I signed this. (Photo-



Pcnn Mutual Life Insurance Co. 187

(Testimony of James McCullocli, Jr.)

static copy of instrument offered and received in evidence,

marked Defendant's Exhibit A.)

The ])oHcy surrender was given up by me and signed

on March 18th, and the note to Mr. Carrell was executed

on April 19th. That is my signature to the instrument

printed ''Note Policy Surrender" relating to Policy

#1196774, Policy No. B, signed as of December 30th,

1926. As far as I can recall that is the date on which it

was signed. That is my signature to another "Note

Policy Surrender" relating to Policy #1196773, Policy C,

dated December 30, 1926.

(Photostatic copies of instruments offered and received

in evidence marked Defendant's Exhibit B, Policy No.

1196774, and defendant's Exhibit C, Policy #1196773.)

I believe T delivered up the policy of insurance referred

to in each of these Exhibits when I signed them in De-

cember 1926. I was carrying other life insurance poli-

cies. I was still a pretty sick man during all this time.

That is my signature to the instrument headed at the top

"Penn Mutual Life Insurance Company", dated at San

Diego, February 14, 1927. (The three Note Policy Sur-

renders read into the record.)

Defendant's Exhibit A is as follows:

"To be used when the right to change beneficiary is

reserved in the policy"

Note Policy Surrender.

"First changing the policy and making it payable to

me or to my executors, administrators or assigns, I, the

undersigned, for value received, for myself, and as Attor-

ney in Fact for all beneficiaries under the policy, do hereby
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surrender, assign, transfer and set over, all right, title

and interest whatsoever of, in, and to policy No. 1191014

on the life of James McCulloch, Jr., in the Penn Mutual

Life Insurance Company of Philadelphia, unto the said

Company, its successors or assigns, in consideration of

receiving from said Company my note for $275.60, dated

the 14th day of November, 1926, given in settlement of

annual Oct. Premium on said policy, due the 14th day of

October, 1926, this day cancelled and returned to me, and

I hereby release the said Company from any liability by

reason of the acceptance of the said note.

Witness my hand and seal at San Diego, Cal, this 18th

day of March 1927.

Witness present: Don C. Carrell.

Signed James McCulloch, Jr.,"

Defendant's Exhibit B is as follows

:

"To be rised when the right to change beneficiary is

reserved in the policy.

Note Policy Surrender.

"First changing the policy and making it payable to me

or to my Executors, Administrators or Assigns, I, the

undersigned, for value received, for myself and as Attor-

ney in Fact for all beneficiaries under the policy, do hereby

surrender, assign, transfer and set over, all right, title

and interest whatsoever of, in and to Policy No. 1196774,

on the life of James McCulloch, Jr., in the Penn Mutual

Life Insurance Company of Philadelphia, unto the said

Company, its Successors or Assigns, in consideration of

receiving from said Company my premium note for

$413.40, dated the 25th day of November, 1925, given in



Pciin Mutual Life Insurance Co. 189

(Testimony of janics McCulloch, Jr.)

settlement of annual premium on said policy, clue the 27th

clay of November, 1925, this day cancelled and returned

to me, and T hereby release the said Company from any

liability by reason of the acceptance of the said note.

Witness my hand and seal at San Diego, Cal., this 30th

day of December, 1926.

Witness present: Ada M. Kelley.

(Signed) James McCulloch, Jr."

Mrs. Kelley is bookkeeper and accountant in Mr. Ran-

dolph's office, and is the agent here of the Penn Mutual

Life Insurance Co.

Defendant's Exhibit C is as follows

:

"To be used when the right to change beneficiary is

reserved in the policy.

Note Policy surrender.

First changing the policy and making it payable to me
or to my Executors, Administrators or Assigns, I, the

undersigned, for value received, for myself and as Attor-

ney in Fact for all beneficiaries under the policy, do hereby

surrender, assign, transfer and set over, all right, title and

interest whatsoever of, in and to policy No. 1196773 on

the life of James McCulloch, Jr., in the Penn Mutual Life

Insurance Company of Philadelphia, unto the said Com-
pany, its successors or assigns, in consideration of receiv-

ing from said Company my premium note for $122.50,

dated the 25th day of Nov. 1925, given in settlement of

annual premium on said policy, due the 27th day of Nov.

1925, this day cancelled and returned to me, and I hereby

release the said Company from any liability by reason of

the acceptance of the said note.

Witness: Ada M. Kelley.

Signed, James McCulloch, Jr."
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It is my signature on the instrument dated February

14th, 1927. (Instrument dated February 14th, 1927, of-

fered and received in evidence, marked Defendant's Ex-

hibit D.) (It is stipulated that the policies were not re-

instated. )

At the time I offered the application for reinstatement,

I tendered that $300.00 check. My understanding was it

was to be applied to the note. I believe I also gave Mr.

Carrell a new note at the time for $530.00. That was

about February 14th, 1927. That is when I gave the

check for $300.00. I received the check back at the time

I gave Mr. Carrell that note. The $339.00 note. On the

application for reinstatement down to the words "Certifi-

cate of health from the Medical Examiner" everything

above that is written in pen and ink is in my handwriting.

It appears there that I said "Yes" to question No. 3 stated

therein "Are you in good health?" I was led to believe I

was getting better. I couldn't say I was in good health,

I don't know, in fact, I know I wasn't. I know that now.

I did not know it then. I had only been able to go to my

hospital about five times that month. I was weak. I

figured it was just naturally the effect of the sickness that

I had been through. I had been in bed from the last of

July to the middle of September. I wasn't in bed in

November. The next time I was in bed was in April.

Between that time up to the time I presented this instru-

ment, I had been to the hospital about four or six or eight

times in any one month. It might not have been as often

as that. "Q You thought you were in good health?

A It might not have been as often as that. Q You

thought you were in good health? A Well, I was rest-
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in,Cf up and recoverinu;- from my sickness, Q That dfjes

not answer my question. Yrm thought yon were in gr»od

health, Mr. McCulloch? A I thought I was fairly. I

was under that impression."

Defendant's Exhibit D read into the record and is as

follows

:

"The Penn Mutual Life Insurance Company, Phila-

delphia, Pa.

Upper portion of health certificate, including agent's

statement is required.

For conversion of Optional Term Policies within thirty-

one days after the time limit for the conversion of such

policies has expired.

For adding double indemnity within five years of date

of issue.

Full health certificate is required:

(a) For revival of policies when the i)remium is de-

linquent more than sixty days from premium date. In-

sured to pay fee.

(b) For additional insurance sixty days after and

within six months of date of last examination. If the

total amount is over $30,000, a specimen of urine to the

home office. For a total amount in this Company exceed-

ing $50,000 see "Requirements for Single and Double

Examinations and INIicroscopics" Fee to be paid by Com-
pany.

(c) For conversion of Optional Term Policies after

thirty one days after the time limit of conversion for such

policies has expired. Fee to be paid by the Company.

(d) For adding Waiver of Premium, Disability An-

nuity after sixty days from date of last examination. In-

sured to pay fee.
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(e) For adding double indemnity, five or more years

after date of issue. Insured to pay fee.

(f) For putting new policy in force after sixty days

and within six months from date of original examination.

(g) For change of plan from a higher to a lower

premium form after sixty days from date of last exam-

ination. Insured to pay fee.

(h) For purchasing additional paid up insurance of

not more than $1,000. Insured to pay fee.

I hereby request and certify that the answers to the

following questions and the statements and answers con-

tained in part 11, statements to Medical Examiner, dated

shall be considered as a part of and an amendment

to my application for Policy No. 1196773-4 in your Com-

pany, made the 24th day of Nov. 1925.

1. For what purpose is this certificate furnished?

Then in filling in the blank for reinstatement.

2. Has there been any change in your family record

since the above date? Give details? No.

3. Are you in good health ? Yes.

4. Have you lost a foot or a hand? No.

5. Have you had any sickness or injury since the above

date? Give full details. Yes.

6. Have you any defect in hearing? No.

7. Have you any impairment of sight in either eye? If

so, is the vision in other eye normal? State full particu-

lars. No.

8. Has there been any change in your use of intoxi-

cating liquors or drugs since the above date? No.

9. a. Have you, since the date of your application,

applied to any company or agent for insurance without
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receiving- a policy of the exact kind and amount applied

for ? No.

b. Are any negotiations for insurance now pending or

contemplated ? (If so, state full particulars, including

amount of disability benefits.) No.

10. What is your present residence address? (give

street and number) 4275 Ingleside Ave.

11. a. Have you ever taken an aeroplane flight? (Give

details, if so, how many flights in each of last three

years?) No answer.

b. Do you contemplate doing so?

No answer.

12. What is your principal occupation? Supt. Hos-

pital.

b. What is your other occupation? None.

c. Exact duties? No answer.

d. Name of employer? Self.

e. Give business address. 914 Beach St., San Diego.

13. State below the total amount of insurance on your

life. Company. Amount of Life Insurance, Disability

benefits per Month. Accidental Death Benefit.

Below that the words "See Record"

State what amount if any is corporation insurance?

no answer.

Then below.

I hereby certify that my health is not impaired; that I

have not consulted a physician during the past three years,

except as stated above, and I hereby declare that my an-

swers to the foregoing questions are full, complete and

true, and are made for the purpose of inducing the Penn

Mutual Life Insurance Company to comply w'ith the re-
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quest as stated in answer to Question No. 1 hereof, and

it is understood and agreed that no HabiHty on the part of

the Penn Mutual Life Insurance Com})any shall arise

under this health certificate until it has been approved at

the home office of the Company in the City of Philadel-

phia, Pennsylvania, and the premium has been paid,

during my lifetime and good health. Dated at San Diego,

this 14th day of Feb. 1927.

Witness present, H. S. Anderton, M. D.

Signature of applicant, signed James McCulloch, Jr.

AGENT'S STATEMENT
"1 am personally acquainted with James McCulloch and

believe his answers to the above questions are true.

Signature of Agent blank.

General Agent (signed) C. L. Randolph.

Then below

:

CERTIFICATE OF HEALTH FROM THE MEDI-
CAL EXAMINER.

THIS IS TO CERTIFY, that I have this day carefully

examined Mr. James McCulloch of San Diego, Calif, at

2:30 P. M. above referred to with the following results:

14. Are the heart sounds normal and is the action

regular? Yes. What is the pulse rate? 76.

15. Are the lungs free from abnormalities? Yes.

16. Height 5 ft. Sy. in. Weight 130 lbs. Chest ex-

panded 33 in. Abdomen 29.

17. What is the blood pressure? Sys. 122. Dias 80.

18. Urine. A. Specific gravity 1014 B. Albumin

Neg. C. Sugar Neg. D. Was the urine passed in your

presence ? Yes.
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19. Examination of woman is left blank.

20. Has any near relative, uncles, aunts and grand

parents included, had tuberculosis (consumption), insan-

ity, apoplexy or Bright's disease? Explain fully. No.

21. Does his occupation ex])ose him to any hazard

from poison, dust, abnormalities of temperature, damp-

ness, infection or accident? If so, explain fully on back.

No.

Then the remarks.

Dated at San Diego, Calif, this 14th day of Feb. 1927.

Signature of Examiner (Signed) H. S. Anderton, M. D."

Under the lower right hand side:

''Lobar pneumonia, July 1926—2 mo. disability, com-

plete recovery. No complications. Dr. C. O. Tanner,

1st. Nat'l. Bank Bldg., San Diego, Calif.

I had other insurance and I made application for disa-

bility under it. In the IMetropolitan Company.

I believe I signed the instrument dated June 13th, 1927

headed at the top "Metropolitan Life Insurance Com-

pany".

(Photostatic copies of the instrument offered and re-

ceived in evidence, marked Defendant's Exhibit E) and is

as follows:

"METROPOLITAN LIFE INSURANCE COMPANY.

Claim Division—Disability Section. Form 0343. May
1926.

APPLICATION FOR TOTAL AND PERMANENT
DISABILITY BENEFITS.

STATEMENT OF CLAIMANT.
This statement must be completed by the insured. If

the insured is mentally incompetent, the statement should
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be completed by the Guardian or Committee, or if none

has been appointed, then by the beneficiary named in the

poHcy.

1. Full name of insured. James McCulloch, Jr.,

2. Present resident. No. 4275 Street, Ingleside Ave.,

City, San Diego, State, Calif.

3. State number of policy under which claim is made.

#1157497A.

(a) If insured under any other policies issued by this

company state the numbers. :?^ 1739486-

A

4. Date of birth. Dec. 6, 1893.

5. Give the date of injury or beginning of illness caus-

ing present condition—about April 10, 1927.

6. Give name of illness or cause of injury and describe

fully present condition. Influenza with fluid.

7. Name and address of last employer? Self.

8. State exact duties of occupation. Hospital super-

intendent.

9. Date quit work. No answer.

Give the reason. No answer.

10. Has any work been performed since commence-

ment of present affliction? No.

11. When is it expected that work may be resumed?

Three to six months.

12. Give names of all physicians who have attended

and dates of such attendance.

NAME ADDRESS DATE
T. Maud Ramer, M. D. 526 Electric Bldg. From 4/9/27

to 4/9/27

E. Blanch Ramer, M. D. 526 Electric Bldg., From 4/9/27
to 6/13/27

J. A. Parks, M. D., Electric Bldg. consultation

5/15/27
and 5/17/27.
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13. State if sick benefit, allowance, or pension is re-

ceived, from any (jther source. No. If so, give name of

Company or Association. Left blank.

Sworn to before me this L^lh day of June, 1927. Wil-

helmine Schaffiet, Notary Public.

Signature of insured, James McCulloch, Jr.

Residence, No. and Street, 4275 Ingleside.

City, San Diego, Calif.

I had T. Maud Ramer, physician, 526 Electric Bldg., of

San Diego, prepare a statement for it on June 13, 1927.

I saw that statement. This is the statement (showing

statement to witness). That is part of the application to

the Metropolitan, that is the one that was rejected.

(Photostatic copy of statement read into record.)

METROPOLITAN LIFE INSURANCE COMPANY
—Claim Division—Disability Section, Form 0345.

APPLICATION FOR TOTAL AND PERMANENT
DISABILITY BENEFITS STATEMENT OF AT-
TENDING PHYSICIAN.

1. P\ill name of insured. James McCulloch, Jr. Age
34.

2. Residence, 4275 Ingleside Avenue.

3. State cause of injury or intirmity or name the dis-

ease or illness. Influenza with Pluresy and Eflfusions.

4. On or about what date were you first consulted?

April 9, If insane, give date of commitmient. No an-

swer.

5. Are you attending at the present time? Yes. If

not, give date of your last attendance. No* answer.

6. How long was patient confined to the house ? Con-

fined to bed at present.
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7. If not confined to the house, state whether able to

perform work of any kind,

8. Give diagnosis and symptoms in detail. Severe case

of influenza accompanied marked prostation—which is

spelled prostation. Temp. 106 deg. Rapid respira-

tion dv/Tiea—dullness over left lung up to and above 7th

rib—fluid on aspiration.

9. When did patient first show the symptoms of pres-

ent illness? 5 days—3 weeks previous.

10. Describe in detail the exact condition at the pres-

ent time. Convalcfing slowly. Marked loss of weight

—

rapid—dialated heart, temperature every afternoon.

11. What is the prog'nosis? Guarded.

12. Is patient totally disabled at the present time and

wholly unable to perform any work or engage in any busi-

ness ? Yes.

13. How long has the patient been continuously and

totally disabled? April 6th.

14. If totally disabled at the present time, will such

total disability be permanent? No.

15. If the total disability will not be permanent, when

may work be resumed ? 3 to 6 months.

Physicians are requested to give full information. If

desired, additional comments may be made on the reverse

hereof under "REMARKS".
Sworn to before me this 13th day of June, 1927.

Wilhelmine Schaefliet, Notary Public

Signature of physician, T. Maud Ramer.

Residence No. and Street, 526 Electric Bldg., City of

San Diego, State of California.

This statement must be sworn to before an officer duly

authorized to administer oaths, and seal impressed hereon.
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Claimants are boimd to i)rodncc at their own expense

such medical testimony as may be required by the Com-

j)any."

Exhibit (Defendant's I<,) dated June 13th, 1927. Ex-

hibit E refer to both policies. Number of policies under

which claim is made 1157497A & 1739486-A.

The next referred to as Exhibit G, and is as follows

:

"METROPOLITAN LIFE INSURANCE COM-
PANY, CLAIM Division—Disability Section. APPLI-

CATION FOR TOTAL AND PERMANENT DISA-

BILITY BENEFITS. STATEMENT OF CLAIM-
ANT.

1. Full name of insured. James McCulloch, Jr.

2. Present residence. 4275 Street, Ingleside Ave.,

City, San Diego, State, California.

3. State number of policy under which claim is made.

1157497A and 1739486A.

(a) If insured under any other policy issued by this

Company, state the numbers. None.

4. Date of birth. December 6, 1893.

5. Give the date of injury or beginning of illness caus-

ing present condition. Confined to bed April 20, 1927.

6. Give name of illness or cause of injury and describe

fully present condition. Pleurt^sy with effusion and tuber-

culosis puln. (pulmonary) Feeling of weakness, tires

easily, loss of weight and afternoon temperature.
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7. Name and address of last employers. Self.

8. State exact duties of occupation. Hospital man-

ager.

9. Date quit work. April 3/27.

10. Give the reasons. Business reasons. Has any

work been performed since commencement of present

affliction ? None.

11. When is it expected that work may be resumed?

Do not know.

12. Give names of all physicians who have attended

and dates of such attendance.

Name Address Dates.

E. B. Ramer, M. D., Electric Bldg., San
Diego, Gal. 4/20/27 to 7/6/2/

M. E. Ramer, M. D., Electric Bldg., San
Diego, Gal. 4/20/27 to 7/6/2/

J. A. Parks, M. D., Electric Bldg., San
San Diego, in consultation.

F. G. Pache, M. D., 1233 Lincoln Ave.,

San Diego, 7/6/27 to date.

13. State if sick benefit, allowance, or pension is re-

ceived from any other source. None.

Sworn to before me this 10th day of August, 1927.

O. E. Mark, Notary Public. Signature of insured,

James McGulloch, Jr.

Residence, No. and Street, 4275 Ingleside, Gity, San Diego,

State, Galif.

(Defendant's Exhibit G received in evidence.)

DEFENDANT'S EXHIBIT H, offered and received

in evidence, and is as follows:
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"METROPOLITAN LIFE INSURANCE COM-
PANY, Claim Division—Disability Section. Form 0345,

December 1926. Printed in U. S. A.

APPLICATION FOR TOTAL AND PERMANENT
DISABILITY BENEFITS. STATEMENT OF AT-

TENDING PHYSICIAN.

\. Full name of insured. James McCulloch, Jr., Age

34.

2. Residence, 4275 Ingleside St., San Diego, Cal.

3. State cause of injury or infirmity or name the dis-

ease or illness. ( 1 ) Tuberculosis Pulm.

Pulmonary, I take it.

Chronic active. (2) Pleurisy with effusion.

4. On or about what date were you first consulted?

July 6, 1927. If insane, give date of commitment.

5. On what date were you last consulted? July 15,

1927.

6. How long was patient confined to the house? Do

not know as claimant first seen by me on 7/6/27.

7. If not confined, state whether able to perform work

of any kind? Unable to work—Should be in hospital.

8. Give diagnosis and symptoms. (Please describe in

detail.) Weakness. Tires easily. Cough and expectora-

tion. Loss of weight. Dyspnoea. Afternoon tempera-

ture and rapid pulse. Poor appetite. Appears chron-

ically ill. Pale color. Emaciated. Pulse 108 (seated)

Temp. 37.2 degrees centigrade. Height, 67 3/4. Weight

119-1/2. Exam, of chest. Moderately long, broad and

flat. Mobility impaired. Expansion unequal. Left legs

markedly. Fremetus increased. Diminished resonance.
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Rt. 3rd rib to 5th Dorsal spine up. Dorsal left, 3 rib, 5th

Dorsal 5 up. Dullness right base to 5th Dorsal spine.

Dullness left base to 7th Dorsal spine. Increased voice

conduction. Right 3rd rib and 5th Dorsal spine up. Me-

dium moist rales over both. I. V. C. and R. V. B. Left

3rd rib 5th Dorsal spine up. Pleurisy with effusions

upper lobes absent breath sounds over left base tub. left

pleura.

Diagnosis. Tuberculosis Pulm. Active.

9. When did patient first show symptoms of present

illness? Do not know.

10. Describe in detail the exact condition at the pres-

ent time. See 8. Patient has active pulm. tuberculosis

with cavitation in upper left lobe, with plucrcsy, fib. chr.

& eft'usion in left pleura. 150 cc of fluid estimated. Find-

ings confirmed by X ray.

11. What is the prognosis? Guarded.

12. Is patient totally disabled at the present time and

wholly unable to perform any work or engage in any

business? Yes.

13. How long has the patient been continuously and

totally disabled? Cannot state definitely but would esti-

mate at least six months from present condition.

14. If totally disabled at the present time, will such

total disability be permanent? From history of case and

findings, total disability will probably continue indefinitely.

15. If the total disability will not be permanent, when

may work be resumed? Aug. 24, 1927. O. K.

Physicians are requested to give full information. If

desired additional comments may be made on the reverse

hereof under "remarks".
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Sworn to before me this 8tli day of Auj^^ust 1927, John

A. Hewickcr, Notary PubHc. Signature of Physician,

F. C. Pachc, M. D., Residence, No. and Street, 1233

Lincoln Avenue, City, San Diego, State, CaHf.

This statement must be sworn to before an officer duly

authorized to administer oaths, and seal impressed hereon.

Claimants are bound to ])roduce at their own expense such

medical testimony as may be required by the Company.

See later statements attached 3/22/28 and 3/28/28.

On May 15th, consultation with Dr. J. A. Parks, Chest

aspirated. Diagnosis treatment confirmed, bearing no

signature.

I was called down to the District Attorney's office,

about the check and I had a letter. It was about this

check inasmuch as it was placed there. It did not ask

me to come down about anything else at that time, the

letter was not about that check at that particular time.

I do not have the letter or a copy of it. I received two

or three from down there. I think Mr. Cornell signed

the letters. I am not sure, it was so long ago. All of

the letters did not relate to this check. Just one letter.

I do not recall what he said, but he told me to come down

there. I talked to jNIr. Cornell when I went down there.

It was at the District Attorney's office. \W were alone.

I think I went down there sometime in ]\Iarch. It was

before I surrendered the policy. It was before the 18th

of March. I believe it was. Mr. Cornell and I had a

conversation. He told me he had a check here and he

wanted to know what I. was going to do about it. I told

him I couldn't do anything, and he told me these people

would press a charge against me. Air. Randolph would



204 James McCiilloch, Jr., vs.
.

(Testimony of James McCulloch, Jr.)

press a charge against me. I told him the check was post

dated and I didn't see how he could do anything about it.

He said they claim it was not post dated, whoever turned

the check in. Either Mr. Randolph or Mr. Carrell who

brought the check up there. I couldn't state definitely

who brought the check there. I do not know of my own

knowledge. It was the Randolph check, so it must have

been someone out of their office who brought it there.

He did not mention their names. Cornell told me that

Carrell claimed it was not a post dated check, but he did

not tell me who brought the check there. I do not know.

He told me these people would prosecute me. He didn't

tell me who they were, but I could figure out who they

were. He didn't tell me whether it was Bill Jones or

Tom Smith. He did not mention any names at all.

(Stipulated that there were filed ofifer of proof of disa-

bility on behalf of plaintiff relative to a certain life insur-

ance policy in the Acacia Mutual Life Association.)

Defendant's Exhibit I offered and received in evidence,

and is as follows:

ACACIA MUTUAL LIFE ASSOCIATION. Disa-

bility proof.

STATEMENT OF OFFICER OF MEMBER'S
LODGE OR OTHER MASTER MASON, WHO
KNOWS MEMBER PERSONALLY.

*'l. What is your name, address and occupation? 4440

St. San Diego. (I think that is 44 40th St.) Teacher.

2. The following answer relates to the claim for total

and permanent disability made on behalf of Bro. James

McCulloch, Jr.
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3. How long have you known the member? 12 years.

If claim is made by another person on behalf of the mem-

ber, do ycni know the claimant?

4. Read the statements of the claimant, the attending

physician and state whether tliey are correct and complete

according to your knowledge and belief? A. Yes.

5. (a) Please state in detail member's present condi-

tion of 'health and symptoms? A. Very much under

weight, weak, unable to do any work.

(b) Is he now confined to his bed or house? Give

particulars. A. No. Is required to take rest in bed

every day.

(c) If not, when was he last confined to his bed or

house? A. October 1927.

6. (a) Is the member able to do any work for com-

pensation. A. No.

(b) If so, by whom employed and how?

(c) When was he last employed, by whom and how?

A April 1927, by himself.

(d) If unable to work for compensation at present,

how soon, in your opinion, do you believe he will be able

to work again? A. Very uncertain.

(e) Is the member's state of health growing worse?

A. Improving slightly under present conditions.

(Signed) James N. Sexton."

That is his signature.

"State of California,

County of San Diego, ss.

On this 23rd day of April, 1928, personally appeared

before me, the above named lames N. Sexton, to me



206 James McCiilloch, Jr., vs.

(Testimony of James McCulloch, Jr.)

known and made oath that the foregoing statement by

him made and subscribed are true and full to the best of

his knowledge and belief.

O. E. Mark,

Notary Public.

My Commission expires Form 452-B-l-M-l 1-28-25.

ACACIA MUTUAL LIFE ASSOCIATION. Disa-

bility proof.

STATEMENT OF ATTENDING PHYSICIAN IN

CONNECTION WITH CLAIM FOR DISABILITY
BENEFIT UNDER POLICY OF INSURANCE IS-

SUED BY THE ACACIA MUTUAL LIFE ASSO-

CIATION.

1. Name of member. James McCulloch, Jr.

2. Date and place of member's birth? December 6,

1893, Baltimore, Md.

3. Member's residence and address. A. 3768 Eagle

St., San Diego, Cal.

4. Member's latest occupation. Superintendent Mc-

Culloch Hospital, San Diego.

5. What is the nature of member's present ailment or

disabiHty? (1) Pulmonary tuberculosis, active. (2)

Pleurisy, Fibroid chronic.

6. What was the date when the ailment or injury

causing this diability began? A. I do not know.

7. State the (1) cause, (2) extent, (3) severity, and

other (4) particulars of the disability, with an account of

the course of the case from the beginning.

(1) Cause cannot be definitely stated by me-
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(2) Extent, infiltration of iibrosis of both iipjjer lobes.

Pleurisy both bases.

(3) Severity, moderately advanced.

(4) Claimant was examined by me on July 6, 1927

and fonnd to have active ])n]ni(»nary T. 1). and pleurisy

with effusions, left l)ase. Has been under observation

and examination. Show definite improvement with dis-

appearance of effusion. Clinical findini^s have been con-

firmed by X rays.

8. What is the member's present condition? Improved.

Clinical examinations have shown decreasing activity in

the lungs and general improvement. Has low grade ac-

tivity at present.

9. What is the degree of member's present disability?

Totally disabled for any work at present.

10. At what date did total disability begin? ( 1) Since

July 6, 1927 from ])ers(mal observation at date first seen,

but according to history of the case, since April 9, 1927

when he was confined to his bed.

11. Is member confined to his bed or home? No.

Takes regular routine bed rest during day. Three hours

in the afternoon.

12. WHiat will be the probable future course and out-

come of the case? The prognosis is necessarily guarded,

but judging from the improvement made since July, the

outlook for arrest is favorable.

13. What are the prospects of improvement, recovery,

or lessening of the disability? (1) Prospects for con-

tinued improvement are good for recovery, and lessening

of the disability, the prospects are favorable.
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14. How long have you been in attendance on the

case? Since July 6, 1927.

15. What previous illnesses, ailments, or injuries have

the member had? According to statement of claimant he

has had influenza and lobar pneumonia in 1926. Fracture

of the radius and ulna above right wrist in 1911. Com-

plete recovery of fracture.

16. What circumstances or previous
.
illnesses have

there been that might have had a bearing on the member's

disability? Attack of influenza and pneumonia in 1926.

17. Gives names and addresses of other physicians

who have been in attendance or consultation in the case?

Do not know former physicians in attendance on the case.

Have not seen patient in consultation with former private

physicians.

(Signed) F. C. Pache, M. D.

P. O. Address: 1233 Lincoln Ave.,

San Diego, Calif.

State of California,

County of San Diego, ss.

O. E. Mark, on this 28th day of March, 1928, appeared

before me, F. C. Pache, M. D. personally known to me as

a practicing physician and made oath that the answers

and statements above made and subscribed to by him are

true and full, to the best of his knowledge and belief.

(Seal) (Signed) O. E. Mark, Notary.

My commission expires

Form 452-A-lM-l 1-28-25."
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Defendant's I'^xhibit J,

"ACACIA MUTUAL LIFE ASSOCIATION, Home
Office, Homer Bklg., 601 13th St. N. W. Washington,

D. C
"Notice and Proof of Disability Claim, under jjolicy

No. 103467 issued by the Association, on the 1st day of

October 1922, insuring- the life of James McCulloch, Jr.,

of San Die^o, Calif., in the sum of $5,000.

1. Full name of member. James McCulloch, Jr.

2. Date and place of birth? Baltimore, Md., Dec. 6,

1893.

3. Occupation of member at the time policy was issued

and since that date. State exact duties and date of

changes, if any. Hospital Manager.

4. Give places of residence of member since date of

policy. 4074 Hillcrest Dr. 4275 Ingleside Ave., and

3768 Eagle St., all in San Diego, Calif.

5. Give complete history of all sicknesses that member
has had since date of policy. Was taken down the pleu-

risy with effusion July 31st, 1926. Was confined to bed

until October 15, 1926. April 10, 1927 was taken down
with pleurisy with effusions and tuberculosis pulm.

6. (a) Wlien did member's health first begin to be

affected? Not Noticeable until 7/31/26.

(b) When did member become totally disabled? April

10, 1927.

7. Is member now wholly confined to his bed? Give

particulars. No. Am required to take three hours rest

in bed each afternoon.

8. (a) Is member now wholly confined to his house?

Give particulars. Am up and about part of each day.

(b) If not, when was member last confined to his bed

or house? October 20, 1927.
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(c) Is member unable to pursue any gainful occupa-

tion. Unable to do any work at all.

(d) If so, in what manner?

(e) If unable to pursue any gainful occupation at

present, how soon will member be able to resume busi-

ness? Do not know.

(f) Is there any improvement in his state of health?

Am feeling slightly improved.

9. Give every particular regarding his illness? See

No. 5, pulmonary tuberculosis—active,

10. Has he ever used liquor habitually, or to excess?

No.

11. What physician or physicians attended or pre-

scribed for the member during the last two years? C. O.

Tanner, M. D., W. M. Alberty, M. D., E. B. Ramer,

M. D., E. M. Ramer, M. D. and F. C. Pache, M. D.,

under whose care I am at present, and J. C. Parks, M. D.

12. What other insurance is there on member's life?

State Companies, amount of Insurance in each and date

issued. Metropolitan Life Insurance Company, $1,000,

3/22/16, Metropolitan Life Insurance Company, $15,000

6/5/24/

I, the undersigned hereby declare that the foregoing

answers are full, correct and true; that no material fact

relative to the condition of the health of the person of

James McCulloch, Jr., insured under policy No. 103467,

issued by the Acacia Mutual Life Association has been

withheld. If this claim is not made by the member him-

self, state here why and in what capacity you have made

the claim.

(Signed) James McCulloch, Jr.,

Signature of claimant.



Pcnn Mutual Life Insurance Co. 211

(Testimony of James McCulloch, Jr.)

State of California,

County of San Diego, ss.

On the 2(Sth day of Marcii, 1928, i)ersonally api)eared

before me, James McCulloch, Jr., to me known to be the

person whose sij^nature is attached to the foregoing proof

of claim and made oath that the statements contained

herein are true and complete to the best of his knowledge

and belief.

(Signed) O. E. Mark,

Seal. Notary Public.

My commission expires
"

I tilled in this blank myself. They were filled out by

me and the doctor at the same time and sent in together.

He got the information from his own examination and

from information that I gave him. The policy of the

Acacia was taken out in 1922. The Metropolitan policies

were taken out in March 1916 and I think in 1924. The

Acacia policy and the Metropolitan policies were taken out

before I took out the policies with the Penn Mutual Life

Insurance Co.

I do not have the letter or letters which I received from

the District Attorney's office. I am not sure whether the

letter you show me, dated March 7th, 1927 is the letter

I received. I am not sure that the copy of letter dated

March 16th, 1927 is the letter I received. I received three

or four letters from the District Attorneys Office which

occasioned my going there. I went there two or three

times. The first call I made was in reference to this

check. I made other calls after that but not relating to

that check.
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REDIRECT EXAMINATION
BY MR. MONROE
On the occasions that I made the trips to the hospital

I would sit in the office just an hour or so. I was not

able to stay all day. I was not able to do any work at

those times. The first application that I made to the

Metropolitan Life Insurance Co., they rejected the claim

they disallowed it as total disability claim, they allowed

the second one, the Acacia claim was allowed. The sec-

ond application is si[^"ned by Dr. Pache, July the 6th was

the first contact I had with Dr. Pache. I went there the

day I made application for hospitalization from the vet-

erans hospital. Dr. Pache examined me for both pur-

poses. I first learned that I was suffering from tubercu-

losis when he told me at that time. After he told me that

I went to Dr. Kinney's office and asked him what the first

X Rays showed. I think that was in October, 1927.

RECROSS EXAMINATION
BY MR. GIRLING.

I had the Acacia policies and the Metropolitan policies

longer than I had the Penn Mutual Life Insurance poli-

cies, I filed claims for disability under both Acacia and

Metropolitan. I had the Acacia policy since October

1922. That was for $5,000. I took out the two Metro-

politan policies, one of them in New York City in 1916,

they were for $1,000 and $15,000. I filed proof for dis-

ability and claims for disability under both policies. I

did not file with the Acacia and the Metropolitan claiming

disability from 1926. I did claim disability from the

Metropolitan in 1926 (1927). At the time I filed these

claims in the Metropoltan and the Acacia I did not have

the Penn Mutual policies. It was after they had been

taken up.
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ANNA R. McCULLOCH,

a witness on behalf of plaintiff, testified as follows:

DIRECT EXAMINATION
OF ANNA R. McCULLOCH

BY MR. MONROE.
I am the wife of plaintiff. I was his wife in 1925. He

was taken sick Jnly 31, 1926. He had a temperature of

about 104 and had a terrific chill before he came home

and I put him to bed. The doctor came in and examined

his throat. He felt he had a throat infection which he

did have. The doctor ])rescribed for him and his tem-

perature came down. He felt better in a day or two and

he insisted on gettini^- up and going down to his place of

business, the McCulloch Hospital. He came home that

evening and he had another terrible chill and rising tem-

ix:rature, it went to 106. We called a doctor again and

he told him he must stay in bed, wdiich he did. He was

in bed from about August 3rd, until way on in September.

He might sit up for half an hour. He was in a state

of absolute prostration. He lost weight until there was

nothing much to him but skin and bone. He had terrific

night sweats, so the linens had to be changed three or four

times a night. His underclothing was changed about six

times. He could hardly turn over. 1 learned he was

suffering from tuberculosis, but I did not tell him. He

was not told during that time that he had tuberculosis.

After he got up in September he would tire easily and

had a rapid pulse. Pulse around 100. It would run 120

or 130 on any slight exertion. Going up a flight of steps

he would have to sit down. He was next taken to bed
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in April 1927. He went to the hospital some during

these periods of time. He did not go very often, but he

did go. On those occasions he was usually home before

noon. At that time I did not know anything about these

insurance policies. During that time Mr. Carrell was

coming to the house and getting in touch with Mr. Mc-

Culloch, but I did not seem to know what it was about,

and because he was recovering from this sickness I did

not harass him by asking questions. When he was taken

sick in April 1927, he stayed in bed about a month. Then

he began to get up for forenoons and go back in the

after noons for probably another month.?. Since that

time he was subject to colds and he would often stay in

bed for a day or two, and on two or three occasions he

would be in bed for a week or ten days. He was last

confined to bed about a couple of months ago. He was

in bed six or seven days. During all that period of time

he was not conducting business nor has he done any work.

Since he got up from the attack in April 1927 he tires

easily, he cannot walk fast and would get a rapid pulse if

he would climb stairs or go up grade. His appetite is

not good. If he exerted himself his pulse would be quick

and it would make him stop. A kind of pallor would

come over him. He still takes rest periods during the

day during the last few months.

CROSS EXAMINATION
BY MR. GIRLING.

Mr. McCulloch and I were not married when he worked

for the Government. I recall when he filed application

for hospitalization with the Veterans' Bureau. (It is

stipulated it was the time the second application was made
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to the Metropolitan.) It was following the attack of

April of that year. I never saw the life insurance poli-

cies that are inv(jlved in this law suit. He kept them in

his private papers, I believe. I was not with him when

he surrendered them to the Company.

REDIRECT
BY MR. MONROE.

Mr. McCulloch learned that he had tuberculosis in July

1927. I knew of him receiving that information. As

far as T know no one informed him prior to that time. T

am sure they did not.

DEPOSITION OF DR. LYLE C. KINNEY

OFFERED IN EVIDENCE BY MR. MONROE.
1 am a physician and surgeon. I am a graduate of the

University of Pennsylvania in 1908, and have practiced

medicine since 1915 in San Diego, specializing since 1915

in X-Ray. I am acquainted with James McCulloch, Jr.

I think I first had contact with him before the war, I

have no way to date that. I have taken rei)eated films of

his chest in the past four years. The first films I have

a record of are August 18, 1926. He was in bed at that

time and Dr. Tanner sent us out to take films of his chest.

The films which I have here are the films which I took at

that time. I did not make a physical examination and diag-

nosis of Mr. McCulloch at the time I took the films. I

made an examination and diagnosis from the films which

I took. Tlie diagnosis was that he had fibroid tubercu-

losis at both apices, also fluid at the base of the right

chest. From that examination I could tell the tubercu-

losis had lasted for some time, either months or vears.
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The fluid being a question of days or weeks. I have

taken pictures of Mr. McCulloch since. The last two

were taken in 1930, but we had two or three other exam-

inations in the interval. There was change in his condi-

tion. The fluid disappeared but the tuberculosis in both

upper lobes has persisted. For two years following Au-

gust 1926 he had from an X-Ray standpoint definite

active tuberculosis in both upper lobes and of suflicient

severity to warrant his being under active treatment all

that time. I would say he is totally disabled with tuber-

culosis.

CROSS EXAMINATION
BY MR. KUNZEL.

I took the first two films on August 18th, 1926. The

findings were reported to Dr. Alberty. He was consult-

ing with Dr. Tanner. I don't know that I conveyed my

findings to James McCulloch. I would say that I did not

because the usual procedure is to make a report to the

doctor and leave it to him as to how much the patient is

told. I knew Mr. McCulloch personally at the time. I

did not talk with him at this time with regard to his con-

dition. Within a year from August 1926 I am sure that

I talked Mr. McCulloch 's condition over with him. I

can't give a closer date because that is four years ago.

I met Mr. McCulloch occasionally. I conveyed my find-

ings to Dr. Alberty in writing. I have the original report

here. Dr. Alberty lives in San Diego at present,

REDIRECT EXAMINATION
BY MR. MONROE

I am not sure that Mr. McCulloch asked me concerning

his condition. My recollection is that at some time subse-
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quent to the lirst exaniinatifjn or the taking of the first

pictures I did have some talk with him. The paper which

J have shown c(ninsel is a copy of tlie orij.!^inal report

wln'ch I lianck'd to Dr. Alberty. (Report offered in evi-

dence and copied in the record.) I took the Xray l)ic-

tures ])ersonally. The ])ictures which I have identified are

the original pictures.

The following is the report.

''Courtesy Name McCulloch James. Address 4275

Ingleside. Referred by Dr. Alberty. Account N. C.

Dated 8/18/26. No. 15557

Date Examination Films and exposure

8'X 10- 11X14- 14X17 D. F.

Portable Chest Drs. Kinney & Elliott

"The left upper lobe shows fibroid infiltration extending"

from the apex down to the third rib. There are many

small points of calcarzous density in this area and there

is thickened pleura above it.

This same infiltration obtains in the inner border of

the upper right lobe. There is thickening of the pleura

over the right chest and of the upper inter lobar septum.

At the right base in the axilia there is an opaque area

lOCM in diam/'ter that has the density of fluid.

The findings at the apices are those of an old fibroid

tuberculosis. There is evidence of fluid at the right

base."

Plaintiff rests.
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DR HERBERT STEFF ANDERTON,

a witness for the defendant, testified as follows:

DIRECT EXAMINATION
BY MR. KUNZEL.

I am a doctor, have been practicing 21 years. I gradu-

ated from the University of Maryland. I specialized in

pulmonary tuberculosis for about four or five years. I

specialized at the California Sanitarium, at Del Mar,

California. Subsequent to that I was on the tubercular

consulting board in France for about a year. I did noth-

ing but chest work. I am acquainted with James Mc-

Culloch, Jr. I have known him ever since he opened the

McCulloch Hospital. His mother formerly owned it and

ran it, and he took charge of it a good many years go.

That is my signature at the bottom of an application for

reinstatement dated February 14th, 1927. I at that time

examined Mr. McCulloch. (Referring to Defendant's

Exhibit D) I made no cHnical findings whatever as to

existing T. B. I did not have X-rays before me. At

that time my impression was that Mr. McCulloch had

completely recovered from lobar pneumonia which he had

in July 1926. His condition was perfectly healthy. I

saw Mr. McCulloch between July 1926, and April 1927

at the McCulloch Hospital. It is difficult to state how

often I saw him. I had patients there. It was a general

hospital. He was the owner. I couldn't say how long

he had operated it. It was a small private hospital,

about 25 or 30 beds. It had existed for several years.

After he recovered and returned to the hospital, I saw

him every day. He was up and around and performing
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his usual duties. At the time I examined him he was

performinji;- his usual duties. I eouldn't say the a])proxi-

mate date of liis recovery. At the time I examined him

in February, 1927, it was my understanding^'- and impres-

sion he was performing- his usual duties at the hospital.

He also niaiiilaincd that he was in perfect health.

CROSS EXAMINATION
BY MR. McKEE.

I feel myself competent to read X-ray pictures. (Plain-

tiff's Exhibits 12 and 13) show fluid in the base of the

lung, and also some fibroid for deposit at the ajjices with

calcareous deposits, which are the X-ray finding-s which

you find in the apices of both these lungs, you can find in

many, many supposedly normal individuals. My diagno-

sis from the X-ray is an unresolved pneumonia fluid. I

would not make a diagnosis of active tuberculosis. The

distinction between acti\e and inactive tuberculosis is a

mottling of your picture. It is difficult to state whether

the patient of whom these pictures are taken had ever

had active tuberculosis. The X-ray findings which are

not correlated by clinical findings prove very little in chest

conditions. I went by a combination of the clinical find-

ings and the X-ray. I never saw any X-ray plates of

Mr. McCulloch until this morning. I i)resume these are

the X-ray plates of his. I never had any X-rays prior

to the time 1 examined them on the stand. X\ner saw

any. I couldn't say when Mr. McCulloch recovered, but

I saw him around the hospital at the time, and sometime

previous to the time T examined him for reinstatement.

That was at the time and prior thereto that I made this

examination in Februarv 1927. I couldn't definitelv state
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h.ow tong" tt was before tfiis- that I saw hfm around the

EtospftaL I rhirrlc h± was away from tie bosprtal several

rnonrhs dnrmgr 1936;. I cotiI(ii'"t say definitdtT what

momiis. I a:tildii^t say I was at the hospital every day..

I (fichi't say I saw hrrrr every day. I saw hfm on occa-

sions. Mr. McCalloch did not constdt me as his physi-

cian when he came to see me. At the time I saw him

he was applym^ for reinstatement of lapsed insurance

poBoes. TTrnmTTVTrrrng- he was in perfect health. I was

eonsnlred as a physndan of the rnsmrance company.. Paid

by the co^mpany. En this particnlar instance 1 was not

paid by the insorance company. No I was paid by tiie

applicant for reinstatement. I am rmder fhrrf impression

because rh:ir was the nsnal cnstcm at that time. At that

T-TTTTe E was the physician regnlarly employed by the Penn

Mntnal Lrte Enstrrance Company, as esaminingr phya-

GEHL At tie time E examined yir, McCtrHoch he was

in my ofcce about 15 or 20 minntes or \rn\t an hour. E do

not remenber evor esamining' hrrrr at any otirer time as to

his physical cor-"-'-^

RE1_^-._:T EX-\lirN'ATEOX

E examined hTm for Efe insurance pervious to rhnt time,

but not as tn h^ physical condition tnyni the standpoint

€£ 2: parferrt. At the rime- he taok. out the Perm ^^'Entnal

p4jEaes. That was in tire &II of L925. E gave him the

ordinary Irfe insurance examrnatiGn. Aside from those,

E made m> other r'-^amfriarii'in, Because of tie history

given me E made a careful examinaticin of l-Er.. McCuE-

tcch's chest when he gave me the <fetrTTTtp- history of Lobar

pnetimc'nia that he had in Juty t^'Z6. My findings of that
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c'xamiiialinii ucri- iic-^ativc, otherwise, I would not have

recoiiiiiKiKlcd a reinstatement of his i)olicies. I examined

him ill I lie I all of 1925 and aj^^'iin at the time of this ex-

aniiiialii»ii for reinstatement.

J;Y MR. McKliE.

Tlic X-ray plates which have been shown nie show

sonic lliiid present. That condition fre(|nently follows

])iuiiiii<)iii;i, il is called plenrisy with effusion. It is also

pre.sent in many cases of tubercul(jsis.

r.V Till': ("OLJKT.

Reading the X-ray plates he had filirosis in the apices

ol Ijotl) hinj^s with lluid in the base, h'ibrosis condition

indicates nature's jirotective measure in fi^htin^ T. B.

We all have a certain anniunt of fibrosis in the chest. The

libidsis (diidilioii indicates that he had .some irritation

there at soiiic time-, not necessarily T. 11. but possibly a

T. r>. in (iTcct. As i read the plates, at that time it was

inactive. Inacti\c means that il is not throwing off.

There are two forms (tf T. U.—productive and non-i)ro-

ductive. Productive T. H. we ha\'e in this fibrosis pic-

ture—in a productive T. H. we have a very jxior looking;

l)icture where there is a throwing off of considerable

exudate. In my judgment the.se i)ictures indicate a non-

productive T. 1'. and a probable T. H. condition. His

fibrosis is a protective measure against the breaking down

of an actixe lesion. The lluid indicates irritation of the

pleura. There are tw(» forms of pleurisy, the dry pleurisy

and pleurisy with effusion. In one the pleuretic walls be-

come adherent and in the <ither they throw out the exudate

and separate. These plates as far as the fluid is concerned

indicate a pleurisy with effusion, which we very often get
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in an unresolved pneumonia. At the time these plates

were taken I did not see any signs of an active T. B.

there.

BY MR. McKEE.

I know Dr. Kinney. I employ him occasionally myself.

I have no X-ray apparatus of my own. I employ several

of the X-ray men. I don't think these plates indicate an

active tuberculosis. It is difficult to say if they indicate

any tuberculosis condition present owing to the fact I did

not see the man with his clinical symptoms. In order to

make a diagnosis, I would examine the plates in connec-

tion with the medical findings. I would attempt to diag-

nose an active T. B. without plates. I would not attempt

to diagnose an active T. B. without clinical findings.

BY THE COURT. Dr. Anderton, I am showing you

Dr. Kinney's form report from a reading of these plates.

Tell me to what extent, if at all, you coincide with him

without the aid of clinical examination? A Why, as

far as the old fibroid t. b. is concerned, we can show an

old fibroid t. b. in about 90% of the autopsies, of people.

The report shows some fibrosis, and finding of fluid in

the right base. I found that and found many small points

of calcareous density in the area. There is no essential

difference in the opinion of Dr. Kinney and myself in the

reading of these plates.

BY MR. KUNZEL.
From Exhibits 12 and 13 and having read Dr. Kinney's

report I would say there was no active tuberculosis ex-

isting.
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john d. cornell,

a witni^:ss on behalf of the defendant,
testifij<:d as follows:

dh^ect examination
by mr. kunzel.

In 1927 I was County Detective. I live in San Diego.

Have lived here forty years. I know the plaintiff, James

McCiilloch, jr. I met him the first time in 1927. I

wrote some letters to him out of the District Attorney's

office in 1927. I wrote in my official capacity. I searched

through the files in 1930 to ascertain copies of the letters

written to Mr. McCulloch. I found either one or two.

The letter dated March 7th, 1927, is a copy of a letter

I wrote to Mr. McCulloch. The letter dated March 16th,

1927, is a copy of a letter I wrote to Mr. McCulloch. I

think these are all of the letters or copies of the letters

that I wrote to Mr. McCulloch. (Letter dated March

7th, 1927, offered in evidence marked Defendant's Ex-

hibit K, and letter dated March 16th, 1927. offered in

evidence marked Defendant's Exhibit L, and received in

evidence.) At the time I made search I also searched for

other letters and found no other copies.

Defendant's Exhibit K, is as follows:

March 7th. 1927.

Mr. James McCulloch, Jr., care of McCulloch Hospital,

914 Beech St., San Diego, California.

Dear Sir:

Please call at this otifice at your earliest convenience and

ask for the undersigTied.

Yours truly,

Stephen Cornell

District Attorney

By Chief Investigator.
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Defendant's Exhibit L is as follows:

Mr. James McCulloch, Jr.,

Care of McCulloch Hospital

914 Beech St.

San Diego, California.

Dear Sir:

Under the date of March 7th, I wrote you asking that

you call at this office.

We have had no response from you and unless a re-

sponse is made to this office personally a warrant will be

issued for your arrest. This communication is final, and

trust that you will take advantage of the opportunity that

is given you.

Yours very truly,

Stephen Cornell

, ' District Attorney

By John D. Cornell,

Investigator.

The letters were written on account of some checks.

The checks were given to nurses at the hospital for labor.

The nurses had given me these checks.

CROSS EXAMINATION
BY MR. McKEE.

I don't know whether Mr. Peterson came to see me
about a check or not. It is so long ag"o. I have seen

the check represented by plaintiff's Exhibit 7. That is

the check for $300.00. That was lying on the desk with

the other checks. I had that check with the other checks.

Don Carrel brought it in. I asked Mr. McCulloch about

the check and he told me he had given it to Mr. Carrell

and it was post dated. I told Mr. Carrell there could be

nothing done about it. I never had the check officially.

I had it in my possession with the rest of the checks.
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MRS. LOUISE BARNETT,

a witness on behalf of the defendant, testified as follows:

DIRECT EXAMINATION
BY MR. KUNZEL.

I reside at 848 Beech Street, across the street from the

McCulloch Hospital. I have been employed at the Mc-

Culloch Hospital a little over four years. I was first em-

ployed January 11, 1927. I resigned just a few days

before the receiver took over the hospital. I resigned

about the 27th or 28th of March 1927. I saw Mr. Mc-

Culloch around the hospital between January and March

1927. I cannot say how frequently. Not every day.

I don't know whether it was every other day. He seemed

to be in the office most of the time he was at the hospital.

He would be up there more than once a week. It is hard

to answer whether or not he was there two or three times

a week. I used to see him in the office. The office was

enclosed and I could not say whether he did any work or

not. He had an office girl. I don't know whether he

attended to business or not. I can't say. I think I saw

him there half a day at a time. Just occasionally.

CHARLES L. RANDOLPH,

a witness on behalf of the defendant, testified as follows:

DIRECT EXAMINATION
BY MR. KUNZEL:

I am in the life insurance business. I have an agency

m San Diego. General Agent for the Penn Mutual Life

Insurance Company of Philadelphia. Have been such for

30 years. I am acquainted with Mr. McCulloch. I be-
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lieve I have known him since 1925, in connection with his

clealinf*"s with the office. I believe that is the date of his

insurance. The books and records of the Company are

kept under my supervision. I am familiar vvath the books

to some extent, we have a cashier with us. We have a

record of the payments of Mr, McCulloch of the policy of

insurance that he took out No. 1196774. (Record intro-

duced in evidence). Defendant's Exhibit M offered in

evidence, ledger card, which is as follows:

"Name, James McCulloch, Jr., Net amount. Born,

12/6/93 Premium age 32, Net amount, $15,000, Pre-

mium annual 4-1340 O. L. Accedali, beneficiary, Anna R.,

City of San Diego. Due 11/27/25, S. O. L. Agent D.

C. Carrell. Premium date 11/27/25, Agency Hancock &
Randolph, Relationship, wife. State California."

The entries as to the amounts show, 19-25 and opposite

that entry premium charges paid 2/28/27 $185.40 1926

year, and under the heading of surplus $84.30.

The entries in that card show the insured paid nothing*,

and after the note was passed then we couldn't collect it.

The card does not indicate that he even had a note on it,

but when we finally failed to get him to pay the premium,

our company turned this over on the term insurance rate.

We, of course, paid that ourselves after the assured did

not pay. Term insurance is the actual cost of carrying

insurance for death benefit only for a stipulated period of

time. $185.40 is the Company's charge. The $84.80 is

the surplus the assured would have been entitled to had

he paid the premium. The charge of the Company is

$185.40. That is what I lost in the transaction. I am
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the a^ent. As to ])oHcy No. \\96774 we acce])ted a memo-

randum note for the full amount of the first premium.

We have a ledj^-er card for ])olicy No. 1196773. The en-

tries on tliat card are identical with the other card except

they differ in amount. That is the $5,000 policy and the

other is v$l 5,000. "J'he term insurance charj^ed to me is

$48.00. Tliese two policies were issued at the same time.

We received for payment on these two policies the note

marked Plaintiff's Exhibit 5. Defendant's exhibits C and

B mean a cancellation of the insurance in order that we

may get out from the full annual premium. They bear

date December 30th, 1926 and have reference to policies

#1196774 and #1196773. We received a check from

Mr. McCulloch when he attempted to be reinstated. He

attempted to be reinstated Feb. 14th 1927, at that date

we received a check. Plaintiff's Exhibit 7. The check

was dated Feb. 24th. I did not attempt to collect that

check. We iiresented the check to the bank for collection.

Payment was not made on the check, it was a no good

check. We received nothing on those two policies at any

time. The term charge was paid by us. Mr. McCulloch

paid nothing. The term charge was charged back to the

agent. The term charge is the actual charge for insur-

ance for death only. It provides no other, no commis-

sion. No waiver of premium for disability or commission.

We have a ledger card for policy No. 1191014. The

other two policies were never reinstated. We had a

ledger card on the A policy. The record shows as to the

payments on the A policy on December 12, 1925 he paid

$150. and on September 8, 1926 he paid $156.60, plus $74.

interest paid. That constituted the first annual premium



228 James McCidloch, Jr., vs.

(Testimony of Charles L. Randolph)

on that policy. He signed a note for the second annual

premium, Plaintiff's Exhibit 6. That note was never paid

to our office. We had to pay out the term insurance for

the second year. It was $42.98. Received no further

payment of the premium on that policy except the note.

At the time of the signing of the note policy surrender

we invariably return the note. That is stated in the terms

of the surrender. We received nothing on policy No.

1191014 after 1926, except the note. The notes were

made payable to the Penn Mutual Life Insurance Co., of

Philadelphia. Mr. Don Carrell was in our employ in

1926. He is now ill at his home. He is about as near

dead as a man can be and still be alive.

CROSS EXAMINATION
BY MR. McKEE.

I do not recall whether I personally took these policies

up from Mr. McCuUoch. I have no recollection of everj;

doing it. As far as I. know I didn't take them up. I

don't know whether they were taken up or not. I don't

know whether I personally surrendered Exhibit 5 to Mr.

McCulloch. I have no recollection about surrendering it.

All I know is what the record shows. We received from

Mr. Carrell the term charges, whatever that shows on

policies B and C. We received $185.40 on policy No.

1196774 and $48 on policy No. 1196773. Part of the

difference between the two amounts $233.40 and $339.39

was personal between Mr. McCulloch and Mr. Carrell.

I don't know what that represents. (Letter, Plaintiff's

Exhibit 14 for identification). That is part of the record

of my files. The total amount of the term charge for

which Mr. McCulloch gave his note to Mr. Carrell per-



Pciui Mutual Life Insurance Co. 229

(Testimony of Charles L. Rand(jlpli)

sonally was $276.29, and there was an item of $64.79,

which I understood represented a check which he took up

for Mr. McCulloch in order to prevent him from being

criminally prosecuted and he included this in the note to

Mr. Carrcll. 1 cannot explain the different between the

$279 and the $233.40. 1 have here a figure of $339.39,

(Exhibit No. 14 offered in evidence) and is as follows:

"4" which is B. "October 9th, 1929. Robert Dechert,

V. P. & Counsel. C. L. Randolph & Son, General Agents.

"Replying to your wire of today, we endeavored, of

course, to collect the premium on this insurance, but fail-

ing utterly, our agent, Don C. Carrell, called upon Mr.

McCulloch at his office (we haven't the exact dates), and

Mr. McCulloch said that he positively could not carry the

insurance and would have to drop it. Mr, Carrell re-

minded him of his illness the previous year and told him

that there was a possibility that he could not secure new
insurance again, whereupon Mr. McCulloch told him that

his doctors had released him pronouncing him cured and

that he had no fear but that he could secure all the life

insurance he desired. Therefore, note releases were signed

and his premium notes delivered to him.

We w^re billed Feb. 21, 1927 for term insurance as

follows

:

-Policy No. 1196773, (which is C) $ 48.00

Policy No. 1196774, (which is B) $185.40

Policy No. 1191014, (which is A, in typewriting) $41.20

(and then the figures in pencil), $42.98.

Total (in typewriting) $274.60 (and in pencil), $276.29.

This was paid by our agent, Don C. Carrell, and he has

McCulloch's note for this amount, plus $64.79, represent-

ing a check which McCulloch issued that was not good



230 James McCulloch, Jr., vs.

(Testimony of Charles L. Randolph)

and which Mr. Carrell paid to save criminal action being

brought against him. Total amount of the note which

Mr. Carrell holds is $339.39. McCulloch has not at any

time paid one cent on it. The note, of course, is indi-

vidual, and the Penn Mutual's name is not mentioned.

The insurance was voluntarily lapsed by Mr. McCul-

loch and he very readily signed note release. We do not

see that he has a chance of sustaining an action. We re-

ceived a letter from your Los Angeles attorneys today in

which they stated that they would call upon us early next

week. We are ready and willing and will be glad to do

all we can to help defend the Penn Mutual against this

unjust claim.

Very truly yours,

C. L. Randolph and Sons,

General agents,

per C. L. Randolph."

CLR-CVT.

The telegram is as follows:

"C. L. Randolph and Son,

504 Union Bldg.,

San Diego, Calif.

October 9, 1929.

Please write me at once detailed account of all events

having to do with note policy surrender of policies eleven

ninety six seven seventy three and four and eleven ninety

one naught fourteen, James McCulloch, Jr. This should

include a statement from Don C. Carrell, sub agent."



Peiin Mutual Life Insurance Co. 231

(Testimony of Charles L. Randolph)

I do not have a statement by Mr. Carrell in my fdes.

He didn't make any statement. 1 embodied the substance

of Mr. Carrell's early statement in the letter. I did not

make any additional statement io this. Our record shows

a charg^e for term insurance on i)olicy A, No. 1191014,

$42.98. That was paid February 19, 1927 by our agency.

Don Carrell paid it subsequent to that date. I do not

know the date it was paid. My letter refers to when we

paid it. The best information that I have before me was

that it was in force for four months and four days. I

cannot state from what date to what date the policy was

in force. This term insurance was on the second year

premium. That would be October 1926 to February

19th. There was $56.20 surplus accrued on that policy

the first year, but it was not available excei)t on payment

of second years premium. The policy was in force for

four months and four days after its first anniversary date.

The premium on the policy that was in force for four

months and four days was paid by the term charge

$42.98. The $48.00 and the $185.40 paid the full year's

insurance on that and the other one. It was the full

year's insurance on both policies B and C. It shows that

they were cancelled after the anniversary. Those were

paid to me by Mr. Carrell. He was the agent in my
office. I am reasonably familiar with these policies. There

would be dividends on those policies assuming that they

remained in force, he would be entitled not only to the

benefits of the diability provisions of the policies, but the

premiums having been paid or the waiver he would be

entitled to the dividends. That is correct, but T cannot

compute the exact amount at this time. I can only ap-

proximate it.
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(Testimony of James McCulloch, Jr.)

MR. McCULLOCH RECALLED

BY MR. MONROE:
Mr. Carrell claimed that he took up that $300 check;

that is what he claimed when I gave him that note. No
other check. There was no personal transaction between

us and no debt outside of the insurance money. The note

for $339.39 was the amount due on the check and also

surrendered that policy and he told me it was the differ-

ence between the $300 and $339 that was for short term

insurance. The note marked "Paid in Full" of March

28th, was actually paid.

CROSS EXAMINATION
BY MR. GIRLING.

When he spoke about the note policy surrender there

was somethings said to me about having to pay it himself.

He told me the Company charged him with the insurance

and I gave him the note. He claimed he took up the $300

check and I felt the Company must have gotten the money.

The check has never been cashed. Never cleared.

Dated: April , 1932.

A. L. WISSBURG
WRIGHT & McKEE
By C M Monroe

Attorneys for Plaintiff"

Service of the foregoing proposed statement of evidence

and receipt of a copy thereof this 27 day of April, 1932,

is hereby admitted and acknowledged.

O'Melveny, Tuller & Myers

And J. R. Girling

And L. M. Wright

Attorneys for Defendant
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It is hereby sti])iilcitc(l and aj^rccd that tlic above and

foregoing- statement of evidence is true and correct and

may be a|)])roved by tlie judj^e without notice.

A. L. WISSBURG
WRIGHT & McKEE
By C M Monroe

Attorneys for Plaintiff and Appellant

O'MELVENY, TULLER & MYERS,

And J. R. Girling

And L. M. Wright

Attorneys for Defendant and Appellee

On this 28th day of April, 1932, the foregoing state-

ment having been presented to me, the same is hereby in

all things allowed and approved, and the same is hereby

ordered filed as a statement of the evidence to be included

in the record of appeal in the above styled and numbered

cause as provided in paragraph (B) of Equity Rule 75.

John M. Killits

Judge.

[Endorsed] : Filed ^lay 6 1932 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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[Title of Court and Cause.]

PETITION FOR APPEAL

TO THE HONORABLE JUDGES OF THE UNITED
STATES DISTRICT COURT, IN AND FOR
THE SOUTHERN DISTRICT OF CALIFOR-

NIA, SOUTHERN DIVISION:

JAMES McCULLOCH, JR., your petitioner, who is

the plaintiff in the above entitled cause, prays that he

may be permitted to take an appeal from the judgment

entered in the above entitled cause on the 19th day of

May, 1931, and from the order denying petition for

rehearing thereafter entered on the 12th day of October,

1931, to the United States Circuit Court of Appeals for

the Ninth Circuit, for the reasons specified in the assign-

ment of errors which is filed herewith.

And your petitioner desires that said appeal shall op-

erate as a supersedeas and therefore prays that an order

be made fixing the amount of security which said plaintiff

shall give and furnish upon such appeal, and that upon

giving such security all further proceedings in this Court

be suspended and saved until the determination of said

appeal by the Circuit Court.

Dated: December 26th, 1931.

A. L. Wissburg

Wright & McKee

by L. A. Wright

D McKee

C. M. Monroe

Attorneys for petitioner
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ORDliR ALLOWING APPEAL

And now on the 28 day of December, 1931, cm the

presentation and consideration of the foreg-oinp^ petition,

IT IS ORDERICD that said appeal be allowed as prayed

for upon ])laintiff's giving bond as required by law in the

sum of 250 Dollars, and that bond for said sum submit-

ted by plaintiff with said petition be and the same is

hereby in all respects approved.

Curtis D. Wilbur

Circuit Judge

[Endorsed] : Received copy of the within document

Jan 4 1932 O'Melveny, Tuller & Myers By (Invalid

unless Countersigned) M. A. T. Filed Dec 26 1931 R. S.

Zimmerman Clerk By Edmund L. Smith Deputy Clerk

[Title of Court and Cause,]

ASSIGNMENT OF ERRORS.

Comes now the said JAMES McCULLOCH, JR.,

plaintiff' in the above entitled cause, and files the following

assignment of errors upon which he will rely in the

prosecution of the appeal herewith petitioner for in said

cause from the judgment of this Court entered on the

19th day of May 1931. and the Order denying Petition

for Rehearing entered on the 12th day of October, 1931.

L The Court erred in finding and adjudging that the

evidence offered on behalf of the plaintiff did not establish

that the plaintiff had become totally and permanently

disabled as the term is defined in the policies of insurance
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sued upon, during the time such poHcies were in force

and particularly in that the undisputed evidence introduced

by the plaintiff shows without substantial conflict that

such disability occurred during such period.

2. The Court erred in finding and adjudging (Find-

ings of Fact, Paragraph IV) "that it is not true that

before the second anniversary date of said premium, and,

to-wit: on July 31st, 1926, and before the sixtieth anni-

versary of the age of the insured, plaintiff was taken

sick and became ill with a bodily ailment and disease,

to-wit: pulmonary tuberculosis; that it is not true that

plaintiff was compelled to remain confined to his home

from July 31st, 1926, until April 9, 1927; that it is not true

that plaintiff was confined to his bed and compelled to

remain therein from April 9, 1927, to the latter part of

August 1927. That it is not true that in consequence of

said illness and disease plaintiff became and was perma-

nently and totally disabled from engaging in any occupa-

tion whatsoever for remuneration or profit. That it is

not true that said disease, independently from all other

causes, and within the terms of said insurance, has re-

sulted in permanent disability, wholly incapacitating plain-

tiff from engaging in any occupation whatsoever for

remuneration or profit from July 31st, 1926, continuing to

the date of filing of plaintiff's bill" in that the undisputed

evidence shows without substantial conflict that the mat-

ters and things thus referred to in Paragraph IV of said

Findings of Fact were true, and should have been so

found by the Court.

3. The Court erred in finding and adjudging (Find-

ings of Fact, Paragraph V) "That it is not true that the

giving and accepting of said note continued said policy
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No. 1191014 and the benefits thereunder, in force, to

October 14th, 1927"—that such Findin^^ amounts to a

Conclusion of Law, and that the undisputed evidence

shows, without substantial conflict, that the same was true

and should have been so found by the Court.

4. The Court (Trcd in finding- and adjudj^ing- (Find-

ing's of Fact, paragraph V) "that it is true that said

note was returned to plaintiff upon March 18th, 1927, and

said policy of insurance cancelled" in that the undisputed

evidence shows, without substantial conflict, that the same

was not true, and should ha.ve been so found by the Court.

5. The Court erred in finding and adjudging (Find-

ings of Fact, paragraph V) "That it is not true that at

or about the same time (November 14, 1926) plaintiff, in

payment of premiums on said two last mentioned policies

of insurance (Nos. 1196773 and 1196774). made and

delivered at the request of defendant's said agent in the

City of San Diego, California, a post-dated check in the

sum of $300.00" in that the undisputed evidence shows

without substantial conflict that the same was true, and

should have been so found by the Court.

6. The Court erred in finding and adjudging (Find-

ings of Fact, paragraph V) "That it is true that said

policies of insurance lapsed for non-payment of premium

on each policy on October 27, 1926, and were carried in

force by defendant until November 2S, 1926, the expira-

tion of the grace period of each ; that said policies, and

each of them were surrendered by plaintiff as respects the

benefits of each policy, upon December 30, 1926, and

plaintift*'s said note returned to him" That said Finding

is a Conclusion of Law, and the undisputed evidence



238 James McCtdloch, Jr., I's.

shows, without substantial conflict, that the same was not

true, and should not have been so found by the Court.

7. The Court erred in finding and adjudging- (Find-

ings of Fact paragraph V) "That it is not true that

shortly after the date mentioned in said check, as its due

date, or at any time, the general agent of the defendant

Corporation in the City of San Diego California, threat-

ened plaintiff with criminal prosecution for the issuance

and non-payment of said check and delivered said check

over to the District Attorney of the County of San

Diego, California, for criminal action and prosecution

thereon" That the undisputed evidence shows, without

substantial conflict, that the same was true, and should

have been so found by the Court.

8. The Court erred in finding and adjudging (Find-

ings of Fact paragraph V) "That it is not true that

plaintiff because of his said illness and disease, being

unable to follow or engage in any occupation for remu-

neration or profit, was unable to pay said note and said

check when due, respectively.

That it is not true that defendant, by and through its

general agent and representative in San Diego, Califor-

nia, wrongfully and fraudulently demanded that return

and surrender of said policies of insurance :#: 1196773 and

1196774 and/or policy #1191014, and/or threatened

plaintiff with further, or any, criminal prosecution should

he fail or refuse to so surrender said policies or insurance

to defendant." in that the undisputed evidence shows with-

out substantial conflict that the same was true, and should

have been so found by the Court.

9. The Court erred in finding and adjudging (Find-

ings of Fact par. V) "That it is true that upon March



Penn Mutual Life Insurance Co. 239

18, 1927, plaint i IT surrendered to defendant said ixjlicy

No. 1191014 and executed a note policy surrender in

respect to same: that at said time ])laintiff received from

defendant all notes i^iven as premium for said policy."

in that the undisputed evidence shows without substantial

conflict that the same was iKjt true, and the Court should

have so found.

10. The Court erred in finding and adjudging (Find-

s'mgs of Fact par. VI) "That plaintiff was advised of his

true condition, and the true and exact nature of his illness

and disease prior to June 13, 1927. That it is not true

that plaintiff was stricken with pulmonary tuberculosis

on July 31, 1926, the date of his first confinement to his

bed; that it is not true that because of fraud and duress

practiced upon plaintiif and/or because plaintiff was not

in possession of said policies of insurance, and/or in ig-

norance of the disability features therein mentioned that

plaintiff was unaware of the requirements of the policy

of insurance No. 1191014 relative to notice and i)roofs

in the event of permanent and total disability until on or

about April 10, 1929" That the undisputed evidence

shows, without substantial conflict, that the same was

true, and should have been so found by the Court.

11. The Court erred in finding and adjudging (Find-

ings of Fact par. V^II) "That no payments under said

policy of insurance No. 1191014 were due to plaintiff in

accordance with the terms and provisions of said policy

of insurance" and "and that at said time, (March 26,

1929) said policy of insurance was no longer in force by

reason of its having lapsed for non-payment of premiums

and a note policy surrender of the same having been

executed by plaintiff cancelling and surrendering all of
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jjlaintiff's rights or benefits thereunder upon March 18,

1927". That the undisputed evidence shows, without sub-

stantial conflict, that the same was not true, and should

have been so found by the Court. Also said Finding is a

conclusion of law.

12. The Court erred in finding and adjudging (Find-

ing of Fact par. Viii) "That it is true that said policy

of insurance No. 1191014 lapsed by reason of non-

payment by plaintiff of the premiums due thereon" That

said proposed finding is a Conclusion of Law.

13. The Court erred in finding and adjudging (Find-

ings of Fact par. XII) and the whole said paragraph, for

the reasons assigned in Assignment of Errors, marked 2,

hereof.

14. The Court erred in finding and adjudging (Find-

ings of Fact XIII) "That it is true that said policy of

insurance No. 1196774 lapsed for non-pc.yment of pre-

mium upon October 27, 1926 .... That it is true that said

policy of insurance was surrendered by plaintiff on De-

cember 30, 1926, to defendant, at which tmie the note

given by plaintiff as the first year's premium thereon was

returned to plaintiff" for the reason that said proposed

finding is a Conclusion of Law, and the further reason

that the undisputed evidence shows, without substantial

conflict, that the same was not true, and should Lave been

so found by the Court.

15. The Court erred in finding and adjudging (Find-

ings of Fact par. XIV) "That all the allegatiors con-

tained in paragraph XIV of plaintiff's complaint are true,

except that plaintiff was advised by his physician that he

was suffering from tuberculosis prior to June 13, 1927;

that it is not true that plaintiff had been suffering, or
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was stricken with puliiKJiiary tubcrcuh^sis (^n July 31,

1926; that it is not true that i)]aintiff had been prior to on

or about April 10, 1927 sufferinj^- with pulmonary tuber-

culosis, or tliat he liarl been i)rior to April 1(J. 1927, totally

and i)ernianently disabled from engaginj^^ in any occupa-

tion for remuneration or profit; that it is not true that

because plaintiff was not in possession of said policy of

insurance, or because of fraud and duress practiced upon

l)laintiff by the defendant's agent and representative jjlain-

tiff was in ignorance and unaware of the requirements of

said policy of insurance relative to notice and proof; that

it is not true that plaintiff did not become aware that he

was suffering from a disability until on or about April

10, 1929; that it is not true that the failure of plaintiff

to have possession of the policy #1196774 was due to any

fraud and/or duress practiced upon plaintiff" by the de-

fendant or any of its agents ; that it is not true that plain-

tiff was in ignorance of the disability features mentioned

or contained in said policy of insurance; that it is not true

that plaintiff was not aware of the requirements of said

policy of insurance relative to notice and proofs to be

furnished to defendant in the event of total and perma-

nent disability of plaintiff." for the reason that the undis-

puted evidence shows, without substantial conflict, that

the same was true and should have been so found by the

Court.

16. The Court erred in finding and adjudging (Find-

ings of Fact par. XIV) "That it is not true that said

policy of insurance, upon July 6, 1927, covered plaintiff,

and would enable plaintiff' to be entitled to the benefits

mentioned and recited in said policy of insurance" for the

reason that said proposed finding is a Conclusion of Law,
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and for the further reason that the undisputed evidence

shows, without substantial conflict, that the same was true

and should have been so found by the Court.

17. The Court erred in finding and adjudging (Find-

ings of Fact par. XIV) "That it is true that said policy

of insurance was surrendered by plaintiff and a note

policy surrender executed by plaintiff respecting the same

upon December 30, 1926. That it is true that said policy

of insurance by its terms lapsed for non-payment of pre-

miums upon November 28, 1926" for the reason that the

undisputed evidence shows, without substantial conflict,

that the same was not true, and should have been so found

by the Court.

18. The Court erred in finding and adjudging (Find-

ings of Fact par. XV) "And that on said date, March 26,

1929, said policy of insurance #119677A was not in force

and effect for the reason that said policy of insurance

had lapsed for non-payment of premiums and plaintiff",

by the execution of a form of note policy surrender had,

upon December 30, 1926, released and surrendered all his

rights under said policy of insurance in consideration of

the return to him of his unpaid promissory note in the

principal sum of $551.20, given by him on or about No-

vember 27, 1925, to defendant for premiums upon said

policy of insurance, together with the policy of insurance

it 1196773" for the reason that said proposed finding is a

Conclusion of Law and for the further reason that the

undisputed evidence, without substantial conflict, shows

that the same was not true, and should have been so found

by the Court.

19. The Court erred in finding and adjudging (Find-

ings of Fact. par. XVI) "that it is true that plaintiff
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never submitted to defendant any elaini in resjiect to dis-

ability under Ihe ])rovisions of said policy of insurance

:^ 1196774 vvliile said policy of insurance was in force

and/or effect" for the reason tliat saifl projKjsed findinj^

is a Conclusion of Law, and that the undisputed evidence

shows, without substantial conflict, that the same is not

true, and should have been so found by the Court.

20. The Court erred in finding and adjudging (Find-

ings of Fact ])ar. XVIII) "except "that said promissory

note in th.e sum of $551.20 was tendered to defendant by

plaintiff for the payment of premiums upon policies of

insurance :^\\9677Z and #1196774", for the reason that

the evidence shows without substantial conflict that the

same was true, and should have been so found by the

Court.

21. The Court erred in finding and adjudging (Find-

ings of Fact par. XX), and the whole of said paragraph,

for the reasons assigned in Assignment of Errors, marked

2, hereof.

22. The Court erred in finding and adjudging (Find-

ings of Fact par. XXI) "That none of the allegations

contained in Paragraph XXI of plaintift"s complaint are

true" for the reason that the evidence shows, without

substantial conflict, that the allegations therein contained

are true, and should have been so found by the Court.

23. The Court erred in finding and adjudging (Find-

ings of Fact par. XXII) "except that plaintiff was not

advised by his physician that he had tuberculosis on or

about July 6, 1927, but as so advised prior to April 10.

1927; that it is not true that plaintiff' was advised that he

was stricken with pulmonary tuberculosis on July 31,
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1926; that it is not true that plaintiff was stricken with

tuberculosis on July 31, 1926; that it is not true that

because of any fraud or duress practiced upon plaintiff

by defendant's agent and/or representative plaintiff was

unaware of the disability provisions in said policy of

insurance and/or the requirements of said policy of

insurance relative to noice and proof to be furnished

defendant; that it is not true that plaintiff first knew the

requirements of said policy of insurance relative to notice

and proof in the event of total and permanent disability

and/or was unaware of the disease and illness with which

he was suff'ering- until on or about April 10, 1929; that

it is not true that the failure of plaintiff at any time to

have possession of policy #1196773 was due to any fraud

and/or duress practiced upon plaintiff by defendant or

any of its agents" for the reason that he evidence shows,

without substantial conflict, that the same was true and

should have been so found by the Court.

24. The Court erred in finding and adjudging (Find-

ing of Fact. par. XXIII) ''except it is not true that said

policy of insurance #1196773 was in full force and effect

at the time plaintiff requested claim blanks from defend-

ant for the purpose of filing his claim for total and

permanent disability benefits on or about March 26, 1929.

That it is true that policy #1196773 had lapsed for non-

payment of premiums on November 28, 1926, and upon

December 30, 1926, plaintiff had executed a note policy

surrender surrendering each and all of the benefits under

said policy in consideration of the return to him of his

unpaid note for $551.20 and the release of his liability

under said note" for the reason that said purported find-
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in<4S arc Conclusions of Law, and the evidence shows,

without substantial conflict that said ])olicy of insurance

was in full force at said time and had not lapsed for non-

payment of ])rcniium.

25. The Court erred in fmdinj^ and adjudj^-ing (Find-

ings of Fact XXTV) "That none of the allegations con-

tined in paragraph XXIV of ])laintiff's complaint are

true. That it is true • the plaintiff did not submit any

claim to defendant as respects the disability of plaintiff

under the provisions of j^olicy #119677i while said policy

was in force and/or effect" for the reason that said pro-

posed finding is a Conclusion of Law.

26. The Court erred in fincHng and adjudging (Find-

ings of Fact par. XXV) "That there was no sharp prac-

tice, fraud or deceit engaged in by the defendant in any

way in December 1926, and in March 1927, when i)laintiff

surrendered to defendant his three policies of life insur-

ance #1196773, #1196774 and #1191014. and gave and

executed the several note policy surrenders respecting the

said policies of insurance" for the reason that the evidence

shows, without substantial conflict, that the same w-as

true, and should have been so found by the Court.

27. The Court erred in finding and adjudging ( Find-

ing of Fact i)ar. XXV) "That each of said surrenders

definitely and permanently terminated any responsibility

of defendant to plaintiff' growing out of the several poli-

cies of insurance" for the reason that said pur^xyrted

finding is a Conclusion of Law, and does not find support

in the evidence.

28. The Court erred in finding and adjudging ( Find-

ing of Fact par. XXV) "That that certain promissory
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note in the sum of $339.39 executed by plaintiff under

date of April 19, 1927, and given to the defendant's agent,

was executed as an individual monetary transaction be-

tween plaintiff and said agent, and in payment for moneys

paid by said agent for the use of plaintiff" for the reason

that the e\-idence shows, without substantial conflict, that

the same is not true and should have been so found by the

Court.

29. The Court erred in finding and adjudging (Find-

ing of Fact XXVI) "That plaintiff was duly advised in

the midsummer of 1927 as to his true physical condition;

that plaintiff failed and neglected to present any claim

to defendant until March 1929, and said delay on the part

of plaintiff to proceed under the three insurance policies

which he had surrendered to defendant's agent after

default in the payment of premiums or premium notes

was an unreasonable delay ; that such delay in presentation

of proofs or claims by plaintiff worked to the disadvan-

tage of defendant because of the intervening disability of

defendant's agent and principal witness, Carrell; and was

such as to make plaintiff's respective claims as to his three

demands for disability stale, and to establish the defense

of laches interposed by defendant as to each of the three

causes of action in plaintiff's complaint, independent of

the mere length of time" for the reason that said pur-

ported finding is a Conclusion of Law, and for the further

reason that the evidence shows, without substantial con-

flict, that the same was not true, and the Court should

have so found.

30. The Court erred in finding and adjudging (Find-

ings of Fact par. XXVII) "that on said respective dates,



Peiin Mutual Life Insurance Co. 247

August 10, 1927, and March 28, 1928, when plaintiff so

made his aforesaid applications for disability benefits to

Metropolitan Life Insurance Company and to Acacia

Mutual Life Association, plaintiff has surrendered all

benefits in and to policies of insurance #1196773,

#1196774 and #1191014", for the reason that said pur-

ported findini^ is a Conclusion of Law, and for the further

reason that the evidence shows, without substantial con-

flict, that the same was not true, and should have been so

found by the Court.

31. The Court erred in finding and adjudging that the

claim of plaintiff upon the insurance policies issued by the

defendant was barred by laches, for the reason that the

facts are established by the undisputed evidence i)roduced

at the trial that plaintiff failed to make demand for the

disability benefits provided by the terms of said policies

at the time he became totally permanently disabled, as

such disability is therein defined, because of his ignorance

of the existence of such total permanent disability, and

the undisputed evidence further establishes that he acted

promptly in making his demands upon defendant company

immediately upon learning of his rights, and in the mean-

time the position of defendant company had not changed

in any respect to its detriment by reason of the lapse of

time.

32. The Court erred in holding and adju^/nig that

said policies of insurance issued by defendant to plaintiff

were canceled and terminated and therefore unenforceable,

for the reason that the undisputed evidence establishes

that the purported agreements of cancelation and surren-

der of said policies were entered into without considera-
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tion and were made as a result of a mutual mistake of

fact between the parties, in that at the time of said can-

celation agreements the plaintiff had become permanently

and totally disabled, as such disability is defined by the

terms of said policies, and instead of premiums being due

and payable to defendant company, as was then believed

by both parties, in fact the premiums were waived by the

terms of said policies by reason of plaintiff's disability,

and the disability benefits provided by said policies were

due and owing- to the plaintiff from the defendant, and

that at said time both plaintiff and defendant were ig-

norant of the existence of said total permanent disability

and believed that the illness from which plaintiff' was

suffering was temporary in character.

33. The Court erred in rendering judgment against

the plaintiff for costs.

34. The Court erred in denying plaintiff's Petition for

Rehearing herein.

35. The Court erred in rendering judgment herein in

favor of defendant and against the plaintiff.

WHEREFORE, plaintiff prays that said Judgment

may be reversed, and for such other and further relief as

the Court may deem meet and proper.

Dated: December 26th, 1931.

A. L. Wissburg

Wright & McKee

by L. A. Wright

D. McKee

C. M. Monroe

[Endorsed] : Received copy of the within document

Jan 4 1932 O'Melveny, Tuller & Myers By (Invalid

unless Countersigned) M. A. T. Filed Dec 26 1931 R. S.

Zimmerman Clerk By Edmund L Smith Deputy Clerk
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[TiTLK OF Court and Cat si:.]

supi<:rskdkas and cost p.oxd

know all micn wy thicsi-: i'resexts:

That we, JAMES McCULLOCII, JR., as principal,

and MARYLAND CASUALTY COMPANY, as surety,

are held and firmly bound unto PENN MUTUAL LIFE
INSURANCE COMPANY OF PHILADELPHIA, a

corporation, in the full and just sum of TWO HUN-
DRED FIFTY AND no/100 Dollars, to be paid to the

said defendant, its successors or assigns, to which pay-

ment well and truly to be made we bind ourselves, our

heirs, executors and administrators, jointly and severally

by these presents.

Sealed with our seals and dated this 11th day of Jan-

uary, 1932.

WHERIL^S, lately at the January term of the United

States District Court, in and for the Southern District

of California, Southern Division, in a suit ])ending- in said

Court between James McCulloch, Jr.. plaintiff, and said

PennMutual Life Insurance Company of Philadelphia, a

corporaticMi, defendant, a judgment was rendered against

the said plaintiff for costs, and the said plaintiff has peti-

tioned for and been allowed by this Court an ai)peal to

the United States Circuit Court of Appeals, and a citation

has been directed to the said defendant citing it to appear

in the United States Circuit Court at San Francisco, Cali-

fornia, thirty (30) days from and after the date of such

citation.

Now the condition of the above (.>bligation is such that

if the said James McCulkxrh Jr. shall prosecute said ap-
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peal to effect, and answer all damages and costs if he

fails to make good his plea, then the above obligation to be

void, otherwise to remain in full force and effect.

James McCulloch Jr.

Principal

[Seal] Maryland Casualty Company

Surety

By F. F. Edelen

(F. F. Edelen) Its Attorney-in-Fact.

APPROVED: San Francisco, California, January

12, 1932.

Curtis D. Wilbur

Senior U. S. Circuit Judge.

STATE OF CALIFORNIA }
^^

County of San Diego 5

On this 11th day of January, 1932, before me, C. T.

NEILL, a Notary Public, in and for the County of San

Diego, State of California, residing therein, duly commis-

sioned and sworn, personally appeared F. F. Edelen,

known to me to be the person whose name is subscribed

to the within instrument as the attorney in fact of

MARYLAND CASUALTY COMPANY, the corpora-

tion that executed the within instrument, and acknowl-

edged to me that he subscribed the name of MARY-
LAND CASUALTY COMPANY thereto as principal

and his own name as attorney in fact. I further certify

that said instrument was executed by said F. F. Edelen

as attorney in fact of MARYLAND CASUALTY
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COMPANY in my presence, and that his signature there-

to is genuine.

WITNESS my liand and seal tlie day and year in this

certificate first al)ove written.

[Seal] C. T. Neill

Notary Public in and for said County and State.

[Endorsed]: Filed Jan. 13, 1932. R. S. Zimmerman,

Clerk, by Edmund L. Smith, Deputy Clerk.

[Title of Court and Cause.]

STIPULATION RE CERTAIN EXHIBITS.

IT IS HEREBY STIPULATED AND AGREED
by and between the parties to the above entitled action

through their respective counsel that the Clerk of the

above entitled court, in preparing the printed transcript

of record on appeal in said cause, may omit insertion of

X-rays and in lieu thereof certify to the Clerk of the

Circuit Court of Appeals the originals of such X-rays.

Dated this 9th day of May, 1932.

Wright & McKee

Wright & McKee,

J. M. B.

Attorneys for Plaintiff.

J R Girling

O'Melveny, Tuller & Myers, & J R Girling

Attorneys for Defendant.

[Endorsed] : Filed ^[a.y 9-1932 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF TRANSCRIPT.

IT IS HEREBY STIPULATED AND AGREED
by and between the parties to the above entitled action

through their respective counsel that the Clerk of the

above entitled court, in preparing the printed transcript

of record on appeal, may omit the headings of all papers

filed except the citation and the complaint, substituting in

the place and stead thereof the phrase: "Title of Court

and Cause," and that said Clerk may also omit all backs

of documents except the filing endorsement.

Dated this 9th day of May, 1932.

Wright & McKee J M B.

Wright and McKee,

Attorneys for Plaintiff.

J R Girling

O'Melveny, Tuller & Myers, & J R Girling

Attorneys for Defendant.

[Endorsed] : Filed May 9-1932 R. S. Zimmerman,

Clerk By Edmund L. Smith Deputy Clerk

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD

TO THE CLERK OF THE ABOVE COURT:

YOU ARE REQUESTED to make a transcript of

record to be filed in the United States Circuit Court of

Appeals for the Ninth Circuit, pursuant to an appeal

allowed in the above entitled cause and to include in such
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transcript of record the following and no other pai)ers or

exhibits:

1. Complaint.

2. Answer of defendant.

3. Statement of the evidence, inckuhn'^'- the exhibits

offered at the trial.

4. Judgment rendered by the trial Court.

5. Plaintiif's petition for rehearin,L(.

6. Order denying- i)etition for rehearing.

7. Petition for appeal and order allowing same.

7-A. Assignment of errors.

8. Citation on appeal.

9. This praecii)e and service thereof.

Said transcript to be i)repared as required by law and

the rules of this Court and rules of the United States

Circuit Court of Ap[)eals for the Ninth Circuit and to be

filed in the office of the Clerk of the Circuit Court in San

Francisco, California, on or before the day of

, 193...., (pursuant to the order of this

Court enlarging and extending said time.)

Dated: June 2nd, 1932.

A. L. Wissburg

Wright & McKee

C. M. Monroe

Attorneys for appellant

Service of the above praecipe accepted and acknowl-

edged this 4 day of June, 1932.

O'Melveny, Tuller & Myers

& J. R. Girling

By J. R. Girling

Attorneys for appellee

[Endorsed] : Filed Jun 7-1932 R. S. Zimmerman,

Clerk. By Edmund L. Smith Deputy Clerk.
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[Title of Court and Cause.]

CLERK'S CERTIFICATE.

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaHfornia, do hereby

certify the foregoing vokime containing 253 pages, num-

bered from 1 to 253 inckisive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; complaint; answer; opinion; findings of

fact and conclusions of law; decree; petition of plaintiff

for rehearing and order to show cause ; opinion on petition

for rehearing; order denying motion for rehearing;

agreed statement of evidence; petition for appeal and

order allowing appeal; assignment of errors; supersedeas

and cost bond; stipulation re certain exhibits; stipulation

re printing of transcript and praecipe.

I DO FURTHER CERTIFY that the amount paid for

printing the foregoing record on appeal is $ and

that said amount has been paid the printer by the appellant

herein and a receipted bill is herewith enclosed, also that

the fees of the Clerk for comparing, correcting and certi-

fying the foregoing Record on Appeal amount to

and that said amount has been paid me by the appellant

herein.
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IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of CaHfornia, Southern Division, this

day of May in tlie year of Our Lord One Thousand

Nine Hundred and Thirty-two, and of our Inde-

pendence the One Hundred and Fifty-sixth.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in

and for the Southern District of

California.

By

Deputy.
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United States

Circuit Court of Appeals
FOR THE NINTH CIRCUIT

James McCuIloch, Jr.,

Appellant,^

vs.

The Penn Mutual Life Insurance

Company of Philadelphia, a cor-

poration,

Appellee.

APPELLANT'S OPENING BRIEF

Statement

This action was brought for the purpose of securing an

adjudication that three poHcies of hfe insurance heretofore

issued by the defendant and appellee upon the life of plaintiff

and appellant were still in force and effect, and for the

further purpose of recovering from defendant certain pay-

ments which by the terms of said policies were payable to

the plaintiff in case of his permanent total disability. A
trial was had before the Court without a jury and from a

judgment rendered in favor of the defendant for costs

plaintiff appeals.



The three insurance policies involved are attached to the

answer as Exhibits A, B and C thereto. Exhibit A is a

policy for $10,000.00 which was issued October 14, 1925,

and appears at pages 48 to 76 of the Transcript. Exhibit

B is a policy for $15,000.00 issued November 27, 1925, and

appears at pages 77 to 105 of the Transcript. Exhibit C
is a policy for $5,000.00 issued November 27, 1925, and

appears at pages 106 to 133 of the Transcript.

By the terms of Exhibit A the company agreed to pay a

monthly income of $100.00 and waived the payment of

subsequent premiums in case the insured became totally and

permanently disabled (T. 49). The total annual premium

provided for by this policy was $275.60, in which amount

there was included a premium of $21.70 for the total and

permanent disability benefits (T. 50).

Exhibit B is identical in form and in all particulars ex-

cept as to amounts. The policy provides for a monthly in-

come of $150.00 and waiver of subsequent premiums in case

of total permanent disability (T. 78). Total annual pre-

mium provided for in this policy was $413.40, which in-

cluded a premium of $32.55 for disability benefits. (T. 79.)

The third policy. Exhibit C, for $5,000.00 does not pro-

vide for a monthly income in case of disability but provides

merely for the waiver of subsequent premiums in case of

total permanent disability (T. 107). By its terms an annual

premium of $122.50 is provided for which includes a pre-

mium of $1.80 for disability benefits (T. 108).

The execution and delivery of these policies is admitted

by the answer. It will be necessary in subsequent portions

of the brief to analyze in detail the facts surrounding the

payment of premiums. It was contended by the plaintiflf



—5—
that he became totally and permanently disabled about the

31st day of July, 1926, at which time we believe it is be-

yond controversy that the policies were in full force and

effect. We believe that an analysis of the evidence will

demonstrate beyond controversy that all three of the poli-

cies were in effect up to and including the 18th day of

March, 1927, by virtue of payment of premiums made by

plaintiff to defendant. Whether these policies continued to

be binding and effective by reason of the operation of the

disability provisions therein contained is one of the issues

to be determined herein.

At the time of the issuance of the $10,000.00 policy. Ex-

hibit A, plaintiff executed and delivered to defendant his

note for the premium in the amount of $275.60 (T. 167).

It is undisputed in this action that this note was paid, so

that it is beyond controversy that the $10,000.00 policy was

in force for the first year and the grace period therein pro-

vided or at least until November 14, 1926.

In payment of the premiums on the other two policies

plaintiff gave to defendant a note for $551.20, dated

November 25, 1925. This note was due March 26, 1926

(T. 166). The note was not paid when due but by reason

of subsequent transactions between plaintiff and defendant

and the giving and paying of a subsequent note we believe

that we can demonstrate to the satisfaction of the Court

that these policies were in effect, as heretofore stated, until

March 18, 1927.

The plaintiff was taken sick on July 31. 1926. He called

in Dr. Chester O. Tanner, of San Diego, as his physician.

At that time he was confined in bed until about the middle

of September (T. 166). Dr. Tanner called into consulta-
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tion Dr. W. M. Alberty and Dr. Lyle C. Kinney, of San

Diego. Dr. Kinney is a specialist in X-ray diagnosis and

took X-ray plates of plaintiff's chest. As a result of ex-

aminations and the X-ray diagnosis it was determined at

that time that Mr. McCulloch was suffering from tuber-

culosis and had at the time tubercular pneumonia. The

X-ray plates showed "tuberculosis throughout both lungs

with fluid at the base of the right lung." (T. 181.)

Although the nature of plaintiff's illness was deter-

mined at the time, the doctors did not tell Mr. Mc-

Culloch of the nature of his illness. He was given to

understand that he was suffering from pneumonia and

pleurisy with effusions, and it was not until July, 1927, that

he learned of the nature of his illness (T. 166, 169 and

170).

At the time the plaintiff was taken ill he was engaged in

business as manager of a hospital in San Diego, although

he was not a physician or surgeon (T. 176). The evidence

is undisputed that plaintiff remained in bed until some time

in September, 1926, and was confined to his house until

about the first part of November of that year (T. 176).

During the balance of the year he was in a very weak con-

dition but made a few short trips to his hospital in an

attempt to keep in touch with his business. He testified

that he went to the hospital once or twice in November,

eight or ten times in December and about the same number

of times in January (T. 179, 180). He was unable to

look after his business and has been unable to transact any

business since July, 1926. His business went from bad to

worse and failed and was placed in bankruptcy in March,

1927 (T. 166, 180). Plaintiff's testimony with respect to

his illness and disability was corroborated in every respect



by the testimony of his wife, Mrs. Anna R. McCullrx:h.

During the early part of 1927 plaintiff was not confined to

his bed, but with the exception of short trips of an hour

or so to the hospital he was confined to his home. In April,

1927, he was again confined to his bed, where he stayed for

about a month (T. 214). Mrs. McCulloch learned in

August, 1926, that the plaintiff was suffering from tuber-

culosis but did not tell him the nature of his illness and cor-

roborates his statement that no one else told him (T. 213).

During this period of time Mrs. McCulloch knew nothing

about the insurance policies in question (T. 214). As a

result she did not appreciate the necessity of conveying this

information to her husband in so far as it affected the in-

surance policies.

Referring again to the $10,000.00 policy, the note given

in payment of the first year's premium was paid in part on

December 12, 1925, and the balance due was paid on Sep-

tember 10, 1926 (T. 165). In November, 1926, a note was

given by the plaintiff for the second year's premium on the

$10,000.00 policy (T. 167). After being confined by his

illness, with the resultant failure of his business, Mr.

McCulloch was unable to pay this note when due. How-

ever this policy did not enter into the subsequent transac-

tion, between him and the agent for the company, in Feb-

ruary, 1927, at which time Mr. McCulloch was endeavoring

to keep his insurance under policies No. 1196774 and No.

1196773 (Exhibits B and C) in force. A postdated check

for $300.00 and an additional note was given by him to the

agent (T. 167), but he was unable to deposit available funds

to meet the check. The check was placed in the hands of

the District Attorney and prosecution was threatened. As

a final result Mr. McCulloch surrendered the policies to the
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agent for the defendant and a note for $339.39, dated April

19, 1927, payable to defendant's agent, was executed.

(T. 169.) This note, as we will endeavor to show, covered

the term insurance and disability premiums up to and in-

cluding March 18, 1927.

Plaintiff was unable to do any work during the early

part of 1927, although at that time he believed that he had

recovered from his illness and would eventually regain his

health. However, in April, 1927, he was again confined to

his bed. The first direct information to the plaintiff that

he was suffering from tuberculosis was from Dr. Pasche

of San Diego on July 6, 1927, when plaintiff made appli-

cation to the Veterans' Bureau for hospitalization (T. 169).

Shortly thereafter plaintiff made application to the Metro-

politan and to the Acacia Insurance Companies, in which

companies he carried other insurance, for allowance of disa-

bility benefits as provided in those policies. The application

to the Metropolitan Life Isurance Company appears at

pages 195 to 203 of the Transcript, and that to the Acacia

Mutual Life Association at pages 204 to 211. In both of

these applications the plaintiff's disability was stated to have

commenced in April, 1927, when he was again confined to

his bed.

The evidence, as we will more fully point out, amply

establishes that from July, 1926, when plaintiff was first

stricken, up to and including the time of trial, plaintiff was

totally disabled by reason of tuberculosis, with little, if any,

indication that he would ever recover. Although his ap-

plication for disability benefits by the other two insurance

companies were allowed in 1927, plaintiff made no effort to

collect from the defendant or to enforce his rights arising
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from the disability provisions contained in the policies sued

upon until 1929, at which time demand was made upon him

for the payment of the note for $339.39 to which reference

has been made. Plaintiff's response to the demand was that

he failed to see why he should be comi)elled to pay for this

insurance from which he got no benefit whatever. Upon

being informed that the company claimed that he had re-

ceived the benefit of this insurance, he asked for copies of

the three policies and upon receipt of them made demand

for his disability benefits, which demand was refused (T.

170) In the face of this situation defendant's agent com-

pelled the plaintiff to pay the note (T. 169, 175). As a re-

sult of these transactions plaintiff commenced action upon

the policies.

Plaintiff's contention has been throughout that he became

totally and permanently disabled, as those terms are used

in the insurance policies, during the last part of July, 1926,

at a time when all three policies were in force, and that by

the terms of the policies the defendant company agreed to

waive all future premiums and to pay him additional sums

aggregating $250.00 per month upon the two policies for

$10,000.00 and $15,000.00. Appellant contends further that

he had no knowledge of the nature of the disease from

which he was suffering or of the fact that his disability was

permanent in character until July, 1927, and that the trans-

actions in the early part of 1927 in which the policies were

surrendered were without consideration and were entered

into under a misapprehension and mistake of fact. He con-

tends further that he should be relieved from his failure to

notify the company of the existence of his permanent disa-

bility by reason of the fact that he was in ignorance of the

character of his illness and therefore it was impossible for



—10—

him to give such notice, and that his delay in making claim

for the disability has involved no detriment to the company

and is excusable because he had no copies of the insurance

policies and believed that the entire subject had been dropped

and that he had no protection by reason of the issuance of

the policies until he learned that the agent for the company

was insisting upon his payment therefor.

The case was tried by the Court without a jury and judg-

ment rendered in favor of the defendant for costs. The

findings of the trial Court are throughout adverse to plain-

tiff's contentions. The entire decision, however, may be

said to center around the finding of the trial Court to the

effect that plaintiff was not permanently disabled in 1926,

during the time the policies were admittedly in force, but

that such disability dated from April 9, 1927, when plaintiff

was again confined to his bed. Plaintiff contends that this

finding is contrary to the undisputed evidence and finds sup-

port in no substantial evidence offered by the defendant.

We contend further that other adverse findings, predicated

as they are upon the finding just mentioned, necessarily fall

with it. We believe that we can demonstrate to the satis-

faction of the Court that the law amply supports the posi-

tion of the plaintiff that he is entitled to a recovery and to

a new trial of this cause upon showing that his disability

arose in 1926 and has existed continuously thereafter.
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IV

The Attempted Cancellation and Surrender of the

Policies was Ineffectual.

Argument

At the outset permit us to make our contentions plain.

We believe that the record demonstrates that the three in-

surance policies sued upon were in full force and effect

during 1926. If plaintiff became totally and permanently

disabled during that period, the liability of the defendant

arose under the disability provisions contained in the poli-

cies. Plaintiff's disability was one of the risks insured

against and if this risk occurred at a time when the policies

were admittedly in force, there was no consideration what-

ever for the surrender of the policies and such surrender

was made under a misapprehension of existing facts. If,

on the other hand, plaintiff's disability did not arise until

April, 1927, after the policies had been surrendered, then

defendant would not be liable, as the liability under the

disability provisions would attach only in case the insurance

was then in force.

It is only fair, therefore, that we concede at the outset

that if the plaintiff was not totally and permanently disabled

in 1926, as shown by the evidence offered on his behalf, he

cannot recover. We must concede, of course, the full force

of the rule that findings of fact of the lower Court, if based

upon conflicting evidence, will not be disturbed upon appeal,

even though the Appellate Court might feel that it would

have made a different decision had it passed upon the issue

of fact in the first instance. But it is equally well settled

that before an Appellate Court will sustain a finding of fact

attacked as contrary to the evidence upon the theory that it
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is based upon a conflict of testimony, there must be a sub-

stantial conflict. There must be evidence of a substantial

nature in support of the finding so made. It is obvious that

unless we can demonstrate that there is no substantial con-

flict in the evidence for the Court's finding that i)]aintifi^ did

not become totally and permanently disabled until April,

1927, then the judgment must be afifirmed. If, on the con-

trary, we are able to demonstrate to the satisfaction of the

Court that there is no substantial dispute or conflict in the

testimony, and that plaintiff's evidence demonstrates be-

yond controversy that he was disabled in 1926, as claimed,

then it follows that the judgment must be reversed, as the

entire fabric of the Court's findings is built around the

proposition that plaintiff failed to establish his disability as

of the alleged date and at a time when the insurance was in

effect.

There is ample authority for the proposition that the pro-

visions of insurance policies requiring the giving of notice

of such disability are not effective to defeat the liability to

pay upon the happening of the risk insured against, where

by reason of ignorance of the facts, it is impossible for the

insured to give such notice. It follows therefrom that the

failure to give notice at the time of the happening of the

disability must necessarily be excused, and that the pur-

ported cancellation and surrender of the policies became

inefifective by reason of mistake of fact and failure of con-

sideration.

I

The Three Policies Sued Upon were in Full Force and

Effect in July and August, 1926, at the Time the Plain-

tiff Became Disabled.
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Inasmuch as there was some considerable controversy at

the trial as to the length of time plaintiff was insured by

these three policies, it is of considerable importance that this

feature of the case be set at rest at the outset. It is of small

importance, perhaps, to determine the exact day upon which

the insurance terminated unless extended by the disability

provisions. We are perfectly willing to concede that unless

the insurance was so extended, it ceased to become effective

after March 18, 1927, and before plaintiff was again con-

fined to his bed. Considerable testimony was introduced

relative to the purported surrender of these policies, but the

uncertainty in this regard is of relatively little importance

when it is once established that the insurance was actually

effective at the time plaintiff's disability arose.

Little need be said relative to the policy for $10,000.00,

copy of which is attached to the answer as Exhibit A. As

heretofore pointed out, at the time this policy was taken

out, a note for $275.60 was given by plaintiff to defendant.

This note was paid in instalments, $150.00 being paid in

December, 1925, and the balance paid by check dated Sep-

tember 10, 1926 (T. 165). It may be taken as beyond con-

troversy, therefore, that this policy was in effect at least

the first year, plus the additional period of grace, or until

November 14, 1925.

Considerable uncertainty arose, however, as to the other

two policies, both of which were issued as of November 27,

1925. A note for $551.20 was given by plaintiff to de-

fendant in payment of the first year's premium for these

two policies. It was not paid when due but was extended

over a period of time. The first year of the three policies,

including the grace period, elapsed. Various notes were
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given for the second year's premiums on the same policies.

On December 30, 1926, plaintiff signed note surrender poli-

cies, purporting to surrender the $15,000.00 and $5,000.00

policies in return for the cancelation of his notes, which

instruments appear at pages 188 and 189 of the Transcript.

It became apparent, however, that in so far as these instru-

ments purport to recite a mutual release between the com-

pany and the plaintiff, they are entirely misleading and in-

correct in that there was no release of liability to the plain-

tiff, nor any intention to so release him. On the contrary,

the entire gist of the transaction was a cancelation of the

various policies, but in such transaction plaintiff was

charged for insurance up to and including March 18, 1927.

An instrument in similar form was on March 18, 1927,

executed with reference to the $10,000.00 policy (T. 187).

In February, 1927, in an effort to reinstate his insurance

and continue it in force, plaintiff executed and delivered a

postdated check payable to the order of C. L. Randolph and

Son, agents for the defendant. Failing to meet this check,

it was delivered over to the District Attorney's office and

the plaintiff was threatened with prosecution (T. 168).

Plaintiff's contention that he was summoned to the District

Attorney's office and confronted with the check is cor-

roborated by the testimony of John D. Cornell, County De-

tective attached to the District Attorney's office, who was

called on behalf of defendant (T. 223, 224). A letter sent

to Mr. McCulloch in March, 1927, contains a direct threat

of prosecution (T. 224). As a result of this situation all

of the policies were taken up, surrendered as of date of

March 18, 1927, and note for $339.39, payable to Mr. Don

C. Carrell, one of the company's agents, was executed. This
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note was dated April 19, 1927, and was for sixty days

(T. 169).

At the time of the trial plaintiff was uncertain as to the

manner in which the amount in question was determined.

Mr. Charles L. Randolph, one of the company's agents,

made some attempt to explain the amount of the note, but

his testimony was equally indefinite (T. 226, 227). He at-

tempted to claim that of this amount $233.40 was for term

insurance and that the balance was for some personal obli-

gation, the nature of which he did not know, being a trans-

action between Carrell and the plaintiff (T. 228). For-

tunately, however, by simple arithmetical computation the

matter can be readily explained. Mr. Randolph in his testi-

mony recited:

"The term charge was charged back to the agent.

The term charge is the actual charge for insurance for

death only. It provides no other, no commission. No

waiver of premium for disability or commission."

(T. 227.)

It was the insistence of Mr. Randolph that the amount

charged in this note contained no charge for disability

benefits that created a situation of some uncertainty. Mr.

Randolph was unable to tell what the term charge was and

seemed utterly at a loss to explain the figures. It is unnec-

essary to go out of the record for a conclusive explanation,

however, for the terms of the policies themselves make the

situation entirely clear. The plaintiff contends that at the

time of the execution of this note the gist of the transaction

was the surrender of the policies and that he was charged

for insurance under all of them up until the time of their

surrender March 18, 1927.
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Turning to the terms of the pohcies themselves, particu-

lar attention is called to Section 3, which is the same in all

policies. By way of illustration we take that from the

$10,000.00 policy, Exhibit A, appearinj,^ at pap^cs 54 and

55 of the Transcript. This section deals with policy values

and "non-forfeiture in event of lapse." Three options are

provided for and reference is made to the loan or cash sur-

render values of the policies and an option given for a term

of automatically extended insurance without participation.

In substance, it is provided that at the end of the third year

the policy shall have a loan or cash surrender value of

$35.17 per thousand, or a value of $351.70 for the

$10,000.00 policy. Option No. 2 provides for the purchase

of paid up life insurance (T. 54). Under the disability pro-

visions of the policy it is provided that these benefits shall

terminate "if this policy be surrendered for its cash value,

or if any paid-up or extended insurance provided for in Sec-

tion 3 of this policy becomes effective." ( T. 58. ) It there-

fore becomes apparent that the figures given in the table in

Section 3 of the policy refer only to the life insurance fea-

ture of the policy and not to the disability provisions, and

that therefore the amount of extended insurance provided

for therein has reference to life insurance alone, not coupled

with any permanent disability provision.

It makes no difference how the company arrives at the

amount of $35.17 as the loan or cash surrender value per

thousand, as that is a matter of contract and includes the

amount of cash reserve set aside on each policy. It is to

be noted, however, that the same amount per thousand is

provided in each policy. If the policy has been kept in force

for three years, it has a loan or cash surrender value of this

fixed amount. It is provided, however, that instead of
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taking the cash surrender value, the assured is given the

option of permitting such amount to be applied to the pur-

chase of a term of automatically extended insurance with-

out participation for a period of four years and seventy-

two days. It is common knowledge that this provision is

nothing more than a recital of the fact that $35.17 is the

net cost per thousand of term insurance for the period men-

tioned. If, therefore, $35.17 will purchase $1,000.00 of

term insurance for four years and seventy-two days, it is

a matter of simple arithmetical computation to figure the

term rate of such insurance. The time provided is equiva-

lent to 1,532 days, which divided into $35.17 gives an

amount of $.022956 per day, or a term rate of $8.38 per

thousand per year. This would make a term rate of $125.70

per year on the $15,000.00 policy and $41.90 on the

$5,000.00 policy. From November 27, 1926, the last day

of the first year's term of these policies, is 112 days, which

at the term rate would call for $39.00 on the $15,000.00

policy and for $13.00 on the $5,000.00 policy. From Oc-

tober 14, 1926, to March 18, 1927, is 156 days. The first

year's term on the $10,000.00 policy expired on October

14, 1926, and prorating the term insurance upon that policy

for the period mentioned would call for $35.80.

As pointed out heretofore, no term rate is provided for

the disability benefits. By the terms of the $15,000.00

policy it is provided that the disability double indemnity and

waiver of premium shall be paid for at the rate of $51.30

per year. In the $10,000.00 policy the premium for such

benefits is $34.20 per year. The premium for the disability

benefits in the $5,000.00 policy, which does not include the

payment of monthly benefit, is $1.80 per year. There being

no provision for term insurance for these benefits upon a
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surrender of the policy, these benefits would be prorated.

Based upon the computations made in the manner just men-

tioned, we produce the following table of calculations

:

POLICY NUMBER 1196774 for $15,000.00

Net term life insurance for one year at

$8.38 per thousand ending November

27th, 1926 $125.70

Disability, double indemnity and waiver

of premium one year ending November

27th, 1926 51.30

Net term life insurance for 112 days from

November 27th, 1926, to March 18th,

1927, inclusive, at $8.38 per thousand

per year 39.00

Disability, double indemnity and waiver

of premium 112 days from November

27th, 1926, to March 18th, 1927, inclu-

sive, at $51.30 per annum 15.73 $231.73

POLICY NUMBER 1196773 for $5,000.00

Net term life insurance for one year at

$8.38 per thousand ending November

27th, 1926 $ 41.90

Disability, waiver of premium benefits

one year ending November 27, 1926.. .. 1.80

Net term life insurance for 112 days from

November 27th, 1926 to March 18th,

1927, inclusive, at $8.38 per thousand

per annum 13.00

Disability waiver of premium benefits for

112 days from November 27th, 1926, to

March 18th, 1927, at $1.80 per annum.. .56 $ 57.26
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POLICY NUMBER 1191014 FOR $10,000.00

Net term life insurance for 156 days from

October 14th, 1926, to March 18th,

1927, inclusive, at $8.38 per thousand

per annum $ 35.80

Disability, double indemnity and waiver

of premium 112 days from October

14th, 1926, to March 18th, 1927, inclu-

sive, at $34.20 per annum 14.60 $ 50.40

Total $339.39

Obviously, therefore, there can be little doubt of what

went into the note for $339.39. It is interesting to note

that apparently the theory was that upon the surrender of

these policies, the term rate should be applied to the insur-

ance. However, there was no attempt to apply the term

rate to the $10,000.00 policy, the first year's premium upon

which had been fully paid to the company. Had the three

policies been treated in the same manner, Mr. McCulloch

would have been entitled to a large credit upon this amount

by reason of paying the full premium for the first year on

the $10,000.00 policy. In any event, it is obvious that the

intention of the parties was that he should pay for the in-

surance protection supposed to have been accorded to him

upon the three policies up to and including March 18, 1927.

There need be no uncertainty in the minds of the Court

by reason of the fact that Mr. McCulloch was not charged

the full premium on the other two policies for this period

of time. It is common knowledge that term insurance may

always be bought at a much cheaper rate than insurance

which can be renewed by the yearly payment of premium



—23—

throughout the life of the insured. If a man is twenty-five

years old and takes out a policy which he can maintain

throughout his life, an average premium is determined

which is much more than the rate which would be charged

for a limited period of an insured of that age, as the figures

are based upon his expectancy of life. Where, however,

a company undertakes to insure only for a limited term and

obviates the necessity of presuming that the insurance will

cover the insured throughout his life, a much cheaper rate

can properly be charged. Here, therefore, when the parties

undertook to surrender the policies and terminate the com-

pany's liability, there was no necessity of charging more

than the term rate for life insurance. We submit that this

calculation demonstrates to a mathematical certainty that

the insurance was considered by the contracts of the parties

as being in effect, including all disability benefits, to and in-

cluding March 18, 1927. As a matter of fact, the exact

date is of small moment except for the purpose of demon-

strating that these three policies of insurance, coupled with

all disability benefits, were effective and in full force at

the time of plaintiff's alleged disability. It is interesting to

note that Mr. Carrell, the agent, exacted the execution of

this note from the plaintiff upon the theory that the amount

named had been paid to the company and plaintiff was com-

pelled to pay the note. The defendant having been paid for

this insurance, it should be required to respond in case it be

shown that one of the risks insured against occurred during

the life of the policy.

II

The Facts Proven at the Trial Establish that the Plain-

tiff Became Totally and Permanently Disabled During

the Time the Policies were in Force.
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It is the appellant's position that the undisputed evidence

established that he became totally and permanently disabled

on the last day of July, 1926. It is true that the Court has

found that such disability did not arise until April, 1927.

In presenting this feature of the case we are entirely mind-

ful of the rule that the Appellate Court will not disturb the

findings of fact of the lower Court, based upon a conflict

of evidence. It is also the rule, however, that there is no

conflict of evidence where the evidence in support of the

Court's finding is not of a substantial nature. There must

be a real conflict in the testimony before the presumptions

in favor of the trial Court's findings apply. Where, as

here, the evidence clearly establishes the existence of the

disability, a contrary finding, unsupported by any substan-

tial evidence, is ineffectual.

It is beyond dispute that McCulloch was taken seriously

ill on the last of July, 1926; that Dr. Tanner and Dr. Al-

berty were called; that Dr. Lyle C. Kinney was called in

his expert capacity to make X-ray diagnosis ; and that these

three doctors concurred in the diagonsis that the plaintiff

was suffering from pulmonary tuberculosis. It remains

undisputed that McCulloch was confined to his bed until the

middle of September, 1926; that he has never recovered

from the disease, has never been able to work since and upon

frequent occasions since that time he has been again confined

to his bed. The fact that McCulloch today and at the time

of the trial was totally disabled from following a gainful

occupation is beyond controversy. The testimony of Dr.

Tanner is positive to the effect that the appellant was suf-

fering from tuberculosis, but that he did not tell McCulloch

of that fact (T. 181). Dr. Alberty testified positively that

McCulloch was suffering from tuberculosis in August,
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1926; that he was totally disabled and had been totally dis-

abled ever since that time (T. 183). The Doctor further

testifies that McCulloch at the time of the trial was still dis-

abled, but that McCulloch was not told the nature of his

disability in 1926 (T. 184). Dr. Lyle C. Kinney, who made

the X-ray examination, diagnosed appellant's ailment as

fibroid tuberculosis (T. 215). He states that the plaintiff

was totally disabled with the disease (T. 216). His express

findings to that effect are set forth on page 217 of the Tran-

script. This evidence is completely corroborated by the

testimony of Mrs. McCulloch, who describes in detail the

plaintiff's condition (T. 213, 214), and who testifies that

she knew nothing concerning the policies, and that Mr.

McCulloch was not advised as to the nature of his disability

until July 6th, 1927 (T. 215).

In so far as it was possible, therefore, the plaintiff pre-

sented to the Court positive, expert testimony supported

by scientific diagnosis. This evidence remains undisputed.

No testimony was offered, disputing the diagnosis of these

physicians, nor disputing the facts relative to the plaintiff's

condition. Let us view, therefore, those things introduced

on behalf of the defendant upon which the trial Court predi-

cated his finding that the plaintiff was not disabled in 1926.

It appears that in the early part of 1927, as heretofore

pointed out, the plaintiff, still ignorant of the nature of his

physical disability and still believing that his illness was

pleurisy, was attempting to keep these policies in force and

to bring about their reinstatement. In that connection he

gave to the agents of the defendant an application for

reinstatement of the $5,000 and $15,000 policies, appearing

at page 191 of the Transcript. In this application the fol-

lowing statements were made:
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"Are you in good health? Yes."

(T. 192.)

And also

:

"Lobar pneumonia, July, 1926

—

2 mo. disability, complete recovery.

No complications. Dr. C. O. Tanner,

1st Natl. Bank Bldg., San Diego, Calif."

At that time he was examined by Dr. Herbert S. An-

derton, who testified that he thought the plaintiff had com-

pletely recovered from his former illness and that he made

no clinical findings of tuberculosis (T. 218). Dr. Ander-

ton's testimony, however, failed utterly to withstand the

test of cross-examination. He testified that although he

saw no indication of active tuberculosis, he had no X-ray

findings or other proper examination to determine this

question (T. 219). He also testified that the examination

given the plaintiff at that time was an ordinary life insur-

ance examination, no other examination being made (T.

220). In response to questions asked by the Court Dr.

Anderton admitted, after examining the X-ray plates taken

of the plaintiff in August, 1926, that there was no essential

difference between his reading of the X-ray plates and that

of Dr. Kinney, who testified on behalf of the plaintiff

(T. 222). In the face of these admissions made by Dr.

Anderton upon cross-examination, his testimony amounts

to nothing and furnishes no substantial dispute or contra-

diction of the evidence offered on behalf of the plaintiff.

The defendant called Mrs. Louise Barnett, who had been

a nurse in the hospital owned by McCulloch, apparently in

an endeavor to prove that in the early part of 1927 the plain-
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tiff was conducting his business. However, the witness

refused to so testify, stating in substance that the plaintiff

appeared at the hospital on occasion and stayed there only

for short periods of time (T. 225).

We submit that the statements contained in the applica-

tion for reinstatement of the policies, to which reference has

been made, furnish no substantial evidence whatever. When
examined concerning this application, the plaintiff stated

in substance that at the time it was made he did not know

the nature of his illness, he thought he had been suffering

from pleurisy and thought that he was on the road to re-

covery. He believed that he was in a convalescent state

and stated that when the examination was made he thought

he was in good health (T. 190). It must be recollected that

although plaintiff was operating the hospital and was man-

ager of the business, he was not a physician or surgeon

(T. 176). He had no more expert knowledge to apply to

his condition than any other layman. For reasons best

known to his wife and the doctors, the true nature of his

illness had not been reported to him. It is common knowl-

edge that people suffering from this dread disease are prone

to take a very optimistic view of their condition and ap-

parently have little or no realization of the gravity of the

ailment. There is not a syllable of testimony to indicate

that McCulloch actually knew that he was affected with

tuberculosis. His statement to Dr. Anderton, the insurance

examiner, therefore, does no more than corroborate plain-

tiff's contention that he was then ignorant of the fact that

the disability from which he was suffering was total and

permanent. Such statement or admission proves nothing

further.



—28—

It is only fair that in considering this feature of the case

the Court take into consideration the entire surrounding

circumstances. As we have pointed out, McCulloch, by

reason of his illness, was unable to attend to his business.

It is undisputed that he was pressed financially and was

having extreme difficulty in meeting his obligations. He
was making every effort to keep his insurance alive. His

hospital business was finally terminated by an adjudication

in bankruptcy. Yet during the time that he was confined

to his bed, desperately ill with tuberculosis, he had in his

hands these three insurance policies, by the express terms of

which all future premiums were waived in case of his disa-

bility. They also contained the provision requiring the

company to pay to McCulloch the monthly income of

$250.00 upon furnishing proof of disability. Can the Court

conceive of any possible reason for plaintiff's failure to

make this claim at that time except the one obvious reason

that he did not know the nature of the disability from which

he was suffering?

It has been frequently held that the disability contem-

plated by contractual provisions of this nature is such disa-

bility as prevents the insured from following his ordinary

business or gainful occupation. It is not contemplated by

the parties that the disability must be so extensive that a

man can move neither hand nor foot, for it is seldom that

one is so completely disabled. The phrase is construed in

its popular sense as meaning such disability as prevents the

insured from earning his livelihood as he has theretofore

done.

The general rule is laid down in 7 Couch on Insurance,

5783, as follows:
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"As to the test for determination of what constitutes

total permanent disabihty, it has been said that, since

every case must depend upon its own facts, there can

be formulated no general rule more definite than that

relativity and circumstances control; and that every

insured's rights depend upon the consequences of his

own impairment and disability, and not upon whether

his capacity be less or more than that of the average

man. A good-faith, though ineffectual, effort to per-

form the duties of one's usual employment does not

preclude a finding of total and continuous disability

preventing the performance of every duty pertaining

to such employment, even though the insured succeeded

in properly performing a part of his former duties, if

he might reasonably have refrained from doing any

work. And one afflicted with 'Buerger's disease,' or

'thrombo augititis obliterans,' a progressive and in-

curable disease of the veins and arteries which leads to

closure of the arteries of the extremities to such an ex-

tent that the sufferer requires constant care and about

eight hours' treatment daily, is 'totally and permanently

disabled,' although he could, with some discomfort and

possible danger, follow some occupations for a few

hours a day."

An interesting case is American Liability Company v.

Bozvman, 65 Ind. App. 109, 114 N. E. 992. The policy pro-

vided that insured should receive a monthly payment for the

period "that the assured is totally and continuously from the

date of accident disabled and prevented from performing

every duty pertaining to any business or occupation." It

appeared that after an injury received for a period of some-

thing more than a month the insured actually went to his
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office daily and for such period actually performed a part

of his duties, although with considerable pain and discom-

fort. A finding that he was totally disabled, within the

meaning of the policy, during all of such time was upheld

by the Court. The Court said

:

"Where a party is shown to be in fact totally dis-

abled for the entire period for which compensation is

sought, it cannot be held as a matter of law that he was

not disabled because during a portion of such time he

made a good faith, though ineffectual, effort to perform

the duties of his usual employment." (Page 995.)

Two interesting cases are reported in Vol. 38 L. R. A.

;

Turner v. Fidelity and Casualty Company, 112 Mich. 425,

70 N. W. 898, 38 L. R. A. 529, and Lohdill v. Laboring

Men's Mutual Aid Association, 69 Minn. 14, 71 N. W. 696,

38 L. R. A. 537. In the first case it was held that the fact

that a man goes to his office every day for a short time,

without doing any work or business there, does not show

that he is not wholly disabled from prosecuting any and

every kind of business pertaining to his occupation. A simi-

lar rule was laid down in the second case, in which it was

held that total disability does not mean absolute physical

inability to transact any kind of business, and that ability

to occasionally perform some trivial or unimportant act

connected with some kind of business pertaining to the as-

sured's occupation did not render his disability partial in-

stead of total, provided he was unable to substantially or

to some material extent transact any kind of business per-

taining to such occupation.

In James v. United States Casualty Company, 113 Mo.

App. 622, 88 S. W. 125, the assured was a merchant. After
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receipt of an injury by falling from a street car, he spent

several days in bed and thereafter went to his place of busi-

ness almost daily, where he signed checks, approved orders

for goods and dictated letters. However, he could not do

many of the principal duties pertaining to his business. A
finding that he was totally disabled was upheld. It was con-

tended that before a man could be held to be totally disabled,

he must be in condition where he could not perform any

part of any of the duties of his business. The Court said

:

"It cannot be that the parties intended that before

an assured could recover on the policy he should lie

the full period of his injury in a state of coma. To in-

terpret the clause in its contractual sense, as defendant

seeks to have us do, would render the contract utterly

useless to an assured, and would have been nothing

short, practically speaking, of collecting a premium

without rendering a consideration."

In Hagman v. Equitable Life Assurance Society, 282

S. W. 11 12, 214 Ky. 56, the Court held that the plaintiff was

physically incapacitated, within the meaning of a life in-

surance policy containing provisions very similar to those

involved in the case at bar, during the period he was suffer-

ing from a broken leg, although in the meantime his wife

drove him to the office in an automobile, where he was able

to sit at a desk and, although suffering intensely, could

answer the telephone and direct, to a certain extent, his

business.

In Mutual Benefit Association v. Nancarrozc, 7\ Pac.

423, 18 Colo. App. 274, it was held that:

"The words 'totally disabled' as used in an accident

policy, do not mean a state of absolute helplessness.
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The insured might be able to walk, might be able to

ride on the cars to his physician's office, and still have

been entirely incapacitated for work or business. If he

is so incapacitated, we think he is totally disabled,

within the meaning of the policy."

A similar ruling was laid down in Pacific Mutual Life

Insurance Company v. Branham, 70 N. E. 174, 34 Ind.

App. 243, in which it was held that it was sufficient to prove

that the injury wholly disabled the assured from doing of

all substantial and material acts necessary to be done in the

prosecution of his business, or that his injuries were of such

a character and degree that common care and prudence re-

quired him to desist from his labors so long as was neces-

sary to effect a speedy cure.

In North American Accident Insurance Company v.

Miller (Tex.), 193 S. W. 750, it was held that total disa-

bility consisted of such disability as would require the in-

sured to desist from the transaction of his business, in the

exercise of ordinary care in the preservation of his life and

health.

In United States Casualty Company v. Ferryman, 82 So.

462, 203 Ala. 212, it was held that total disability might

exist under a policy defining the same as inability "to per-

form any and every business duty or occupation," although

it was physically possible for insured to perform occasional

acts as part of his employment or business, it being unnec-

essary that insured be confined to his room, home or hos-

pital for the entire period for which he claims total disa-

bility.

In Great Eastern Casualty Company v. Robins, 164 S.

W. 750, 1 1 1 Ark., 607, the insured was held to be totally dis-
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abled, though he was able to go to his office a few times to

give instructions to his foreman.

In Fidelity and Casualty Company of Neiv York v.

Logan, 229 S. W. 104, 191 Ky. 92, the assured was a law-

yer, who devoted much of his time to caring for timber

and mining interests. After his injury he could do only

about one-third of his usual work and the evidence showed

that care and prudence required him to desist from trans-

acting any business. It was held by the Court that he was

totally disabled.

Disease rendering a man unfit to carry on a gainful oc-

cupation was held to constitute total disability in Taylor v.

Southern States Life Insurance Company, 106 S. C. 356,

91 S. E. 326, L. R. A. 1917C 910.

It has been repeatedly held that in order to establish total

disability it is unnecessary to prove absolute physical disa-

bility.

Jones V. Fidelity and Casualty Company of New
York, 207 N. W. 179, 166 Minn. 100;.

Metropolitan Life Insurance Company v. Bovello,

12 Fed. (2d) 810, 56 App. D. C. 275, 51 A. L. R.

1040;

Jacobs V. Loyal Protective Insurance Company, 124

Atl. 848, 97 Vt. 516.

In many of the cases which we will cite in the subsequent

division of our argument illness is treated as total disa-

bility, within the meaning of the provisions of policies simi-

lar to those involved in this action. It would seem as a

matter of common judgnnent that there could be no more

generally recognized total disability than an active pul-
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monary tuberculosis. The few times that the plaintiff went

to his office for periods of approximately an hour proved

nothing more than an earnest endeavor on his part to carry

on his business as best he could. The gist of his contract

was an insurance against a disability depriving the plaintiff

of his earning power, and we respectfully submit that the

disability proven is that and more.

The further provisions of the policies are in accord with

this construction, for it is provided in Section 4 that in case

of a recovery from disability, the disability benefits shall

cease and the company is given the privilege to require from

time to time additional proof of the continuance of the disa-

bility. It is also provided in that section that "after said

total disability has been continuous for not less than three

consecutive months immediately preceding the receipt of

due proof, such disability, if not already approved as per-

manent, shall nevertheless be deemed to be permanent." By

such provision of the policy the company has bound itself

to a construction that a so-called "permanent" disability

exists by reason of illness or injury, even though a man may

recover or may not be totally incapacitated for the balance

of his life.

It has been held that by such a provision a disability ex-

tending for the required period raises a conclusive presump-

tion that the man is totally permanently disabled. Heralds

of Liberty v. Jones, 142 Miss. 735, 107 So. 519.

We respectfully submit that in accordance with the rules

laid down in the foregoing authorities the plaintiff was

totally and permanently disabled and that there is no sub-

stantial conflict in the evidence to support the finding of

the trial Court to the contrary.
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III

The Requirement that Insured Give Notice of Dis-

ability Before a Default in Premium is Excused by In-

sured's Ignorance of the Permanence of His Disability.

Numerous exceptions have been taken to the findings of

the trial Court. It is unnecessary to discuss these findings

separately and in detail. All of the Court's findings center

around and are predicated upon the finding that the insured

was not disabled during the period that the policies were in

force. We are forced to concede that if this finding is sup-

ported by the evidence, this case is at an end, for it is ob-

vious that the plaintiff would not be entitled to recover

unless the risk insured against occurred while the policies

were in good standing. When we have once established,

however, as we submit we have, that the undisputed evi-

dence establishes the total permanent disability of the plain-

tiff, occurring at a time when all policies were admittedly

in force, the case presents an entirely different aspect. It is

utterly beyond controversy that the plaintiff did not know

of the nature of his disability until July, 1927, after the

policies had been surrendered. It must be borne in mind

that the disability benefits are not merely an incident to the

insurance contracts, but for a certain definite premium the

defendant has insured against the risk of total permanent

disability in addition to its provision for life insurance. If,

therefore, the risk insured against occurred, a liability

arose. It is true, of course, that the insurer has the right

to insert in its policies proper and reasonable provisions for

the giving of notice of the occurrence of the risk and for the

giving of such notice while the policy is in force. Such pro-

visions, however, are obviously inserted for the sole pur-

pose of providing that the insured act with reasonable



—36—

promptitude in giving notice of loss or occurrence of the

risk in order that the insurer may make prompt investiga-

tion, but it is not the policy of the courts to permit such pro-

visions to be so construed that they furnish to the insurer

an opportunity to escape its contractual liability when the

failure to give prompt notice is occasioned by facts without

the control of the insured. For example, fire insurance is

written upon a house. It is entirely proper that the insurer

insert provisions for giving prompt notice of loss, but the

giving of such notice is obviously excused when it can be

shown that the insured did not know of the fire which de-

stroyed the building. So here the plaintiff is excused from

giving notice of the existence of a permanent disability

when it is conclusively shown that he did not know the

nature of his ailment. It is shown beyond dispute that he

thought that his illness was of such nature as constituted

only a temporary disability, which would not give rise to a

right of recovery under the policies.

We conceive this to be the principal question of law in-

volved in this action. Quoting from Policy A for $10,000.00,

the policy reads

:

"The company agrees to pay a monthly income of

$100.00 and waive payment of subsequent premiums

upon receipt of due proof that the insured has become

totally and permanently disabled before the policy an-

niversary on which the age of the insured at nearest

birthday is sixty years, as provided in section four."

In Section 4 appears the following language

:

"If the insured shall become totally and permanently

disabled before the policy anniversary on which the age

of the insured at nearest birthday is sixty years, the
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company will pay to the insured a monthly income

equal to one per cent, of the face amount of this policy

(exclusive of any dividend additions). Said income

shall start upon the date of receipt by the company at

its Home Office during the insured's lifetime of due

proof of total and permanent disability and continue

thereafter for the period of said total di.sability of the

insured prior to the maturity of this policy. * * * *

"The company will waive the payment of any pre-

mium falling due after receipt of due proof of total and

permanent disability and during the continuance of said

total disability of the insured. * * * *

"Disability shall be total and permanent if the in-

sured is, upon the receipt of due proof, totally and per-

manently prevented by bodily injury or disease from

engaging in any occupation whatever for remunera-

tion or profit and became so disabled while this policy

was in force by payment of premium. Immediately

upon receipt of due proof of such total and permanent

disability, the benefits shall become effective, subject to

the conditions herein provided. If said total disability

has been continuous for not less than three consecutive

months immediately preceding the receipt of due proof,

such disability, if not already approved as permanent,

shall nevertheless be deemed to be permanent and upon

the receipt of due proof of such disability the benefits

shall become eflfective, subject to the conditions herein

provided."

The language of the $15,000.00 policy is, of course, iden-

tical. The language of the $5,000.00 policy is the same
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except that it provides only for the waiver of premium,

using the following language

:

"If the insured shall become totally and permanently

disabled before the policy anniversary on which the age

of the insured at nearest birthday is sixty years, the

company will waive the payment of any premium fall-

ing due after receipt by the company at its Home Office

during the insured's lifetime of due proof of total and

permanent disability and will continue to waive pay-

ment of premiums for the period of said total disability

of the insured prior to the maturity of this policy."

The definition of total and permanent disability and pro-

vision for continuance of disability for three months are

identical with that quoted from the other policy. Provisions

of this nature are of comparatively recent origin and there

are not many cases in which they have been construed.

There is, however, a rather sharp conflict of authority in

construction of this type of provision. It will be noted that

the policy provides that proof of the existence of a perma-

nent total disability shall be given to the company while the

policy is in force. The question naturally arises whether

the insured may be excused from giving notice of this char-

acter and in case of a failure to give proof of the disability

prior to default in payment of premium, these provisions

are effective. There is a line of decisions to which the ap-

pellee will call the Court's attention, adhering to a very

strict construction of this language.

Such, for example, is Wick v. Western Union Life In-

surance Company, 104 Wash. 129, 175 Pac. 953. In that

case the Court, construing similar language in a policy,

holds, in substance, that there is no contract to pay disa-
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bility benefits except in the situation where proof of disa-

bility is ^iven prior to default in payment of premium, and

that therefore claim for disability benefits made after de-

fault in payment comes too late.

We believe, however, that the better reasoned cases and

the weight of authority is to the contrary. In the final

analysis the peril insured against is a total permanent disa-

bility. The man purchasing insurance is given to understand

that in case of his disability he shall receive a monthly in-

come and in addition thereto his life insurance will be kept

in force without the payment of additional premiums. For

this protection he pays a certain definite portion of the ag-

gregate premium. Admitting, of course, that provisions

requiring notice of the occurrence of the peril insured

against are reasonable and in ordinary cases should be en-

forced for the protection of the company, yet provisions of

this nature are incidental and not an integral part of the

original contract of insurance. Provisions in a policy for

the payment of premium and other provisions constituting

conditions precedent to the coverage are on an entirely dif-

ferent basis. For instance, take the "iron safe clause" oc-

curring in fire insurance policies, where in substance the

company agrees to insure provided premium is paid and the

insured keeps certain records of his business in an iron

safe. Such provisions go to the very contract of insurance

and constitute conditions precedent.

Turning again, however, to provisions such as here in-

volved, the company agrees that the insured shall receive

the benefit of certain "disability benefits," provided he be-

comes disabled while the policy is in force. If he has paid

his premium and if he becomes totally permanently dis-
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abled, the occurrence of the risk entitles him to the bene-

fits. Proof of disability is provided for just as proofs of

loss are required in other types of insurance. Yet the sub-

stance of the contract is that as soon as the company receives

notice of the disability, the insured shall be entitled to his

benefits. This type of provision differs somewhat from

the ordinary provision inserted in accident policies which

require notice of the happening of the accident within a

certain numbers of days. In this type of provision, instead

of requiring notice within any given time, the company

provides merely that it will not pay until it receives the

proof. The gist of its contract, however, is to pay the

benefits in case of the happening of the contingency. It is

our position that such provision does not make time the

essence of the giving of the notice, and that if the insured

can show a reasonable excuse for failing to give notice

promptly, then he is entitled to receive his benefits, pro-

vided he can prove that the risk or peril insured against

has actually occurred.

Suppose, for instance, while the policy is in force the in-

sured is injured and is rendered unconscious or in such

physical condition that it is impossible for him to give

notice. It seems unbelievable that his policy could be can-

celed for non-payment of premium while he remained in

that condition. So also he must be excused when he shows

that he was ignorant of the fact that he was permanently

disabled. If the insured holding this type of policy lost

both of his legs, there would be little excuse for his failure

to notify the company prior to default in the payment of

premium. It must be recollected, however, that the peril

insured against in this instance is not illness or mere tem-

porary disability. No benefit is allowed by this insurance
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for such disability. The disability insured against must be

permanent. True, the plaintiff in this action knew that he

was sick, but he did not know that his illness was of a per-

manent character which rendered him totally and ])erma-

nently disabled. Upon the happening of that contingency

there could be no default in the payment of premium for

the obvious reason that no further premium could become

due during the continuance of the disability. Notice of any

kind to the company would have required that the company

waive all further premiums and pay to the insured an ag-

gregate of $250.00 per month during the period of disa-

bility.

We do not find a California decision in point. We do

find, however, that the Federal Court has taken an un-

equivocal stand in its interpretation of this type of provi-

sion. In Minnesota Mutual Life Insurance Company v.

Marshall (C. C. A., 8), 29 Fed. (2d) 977, the policy in-

volved provided that if the insured, while the policy is in

full force and effect and without default in the payment of

premium "shall become totally and permanently disabled, as

hereinafter provided, and shall furnish satisfactory proof

thereof, the company will waive the payment of premiums

thereafter becoming due. * * * * Second : Upon the receipt

of due proof of total and permanent disabilities as above

defined, the company will waive the payment of all pre-

miums thereafter becoming due." It is of passing interest,

though of no importance, that the policy in question was

written on October 14, 1925,—the same date as borne by

the $10,000.00 policy in the instant case. Prior to the end

of the first year the insured became ill. During the period

of his illness the second annual premium became due and

was unpaid. His illness continued and he was operated on
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for appendicitis shortly after the expiration of the grace

period, and about two weeks later he died. The Court said

:

"On the question of when the time of waiver of the

payment of premiums begins under policy provisions

similar to these quoted, there are two lines of decisions

;

one holding that proof of disability fixes the time when

the waiver begins ; and the other holding that the time

of waiver is the time of disability, and that a reasonable

time thereafter is allowed to make proof of such disa-

bility, and that if death occurs before the proof of

disability is made, although after the due date of the

premium, the insurance company is liable, where the

disability arises before the due date of the premium,

and continues until death.

"It is unnecessary to attempt to distinguish the lan-

guage of the policies upon which these differing opin-

ions are based. They unquestionably put a different

construction upon practically the same provisions of

insurance policies. They differ as to the construction

of the same or similar language. These decisions of

themselves establish doubt as to the construction and

meaning of the provisions which we are called upon to

interpret. It is a familiar rule of construction that

where contracts of insurance are prepared by the in-

surer and there is doubt as to the meaning of their pro-

visions, it will be construed most favorably to the in-

sured.

" 'It is said that compliance with this provision, even

though impossible, was a condition precedent to the

securing of insurance. But narrow and unreasonable

interpretations of clauses in an insurance policy are
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not favored. They are prepared by the insurer and if,

with equal reason, open to two constructions, that most

favorable to the insured will be adopted.' Josephine

Stipcich V. Metropolitan Life Insurance Co., 277 U. S.

311, 48 S. Ct. 512, 72 L. Ed. 895.

"Forfeitures are not favored: 'The rule is that if

policies of insurance contain inconsistent provisions or

are so framed as to be fairly open to construction, that

view should be adopted, if possible, which will sustain

rather than forfeit the contract.' McMaster v. New
York Life Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L.

Ed. 64.

''However much the legal mind may differ as to

the meaning of these provisions, the ordinary layman

would construe them to mean that, in the event he be-

came disabled before his premium fell due, his insur-

ance would be continued until his disability was re-

moved or until his death. That is the natural and rea-

sonable construction to be placed upon the language

used in this policy. Any other construction to my
mind, would be contrary to the full purpose of the con-

tract and deprive the insured of one of the principal

benefits of his policy. The right of the insured to have

his premiums discontinued during disability is one that

he had paid for. To make its operation depend upon

the time of proof of disability, and not upon the time

of disability itself, which was the real thing that he

was protecting himself against, renders the provision

of the policy under construction inoperative and the

right of no value.

"If the insured had died during the grace period of
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fell due October 14th. no question would be raised as

to the right of his beneficiary to recover. Why should

a different rule be applied when a disability during the

grace period is sustained which renders him totally and

permanently disabled? To give the insured the full

benefit of his policy, and carry out the intention which

was doubtless in the minds of the contracting parties

when the policy was written, his policy should not be

allowed to forfeit where his disabilit}' occurs during

the grace period of his policy and continues until his

death. Any other construction would be a harsh one

and deprive him of a right for which he had paid the

insurance company, and which he could only enjoy by

employing in advance some agent to protect for him.

\\'hy so construe this disability clause in insurance poli-

cies as to make it worthless in many cases? Death bene-

fits are good for thirteen months, and are fixed as of the

date of death. Why should not the disability benefits be

good for the same length of time, and begin as of the

date of the disability ? This is not an unreasonable and

strained construction, and would be more in keeping,

perhaps, with the representations made at the time of

writing the insurance policy. The same measure of pro-

tection should be extended to the insured during the

thirteenth month that he admittedly has during the

other twelve months.

'"Courts taking a different view have unconsciously,

in my opinion, been influenced by the belief that the in-

sured did not, if he had lived, intend to continue the

insurance. But this should not in any way determine

the construction to be placed upon these doubtful provi-
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sions, for the right to protection in case of disability

has been paid for for the same length of time allowed

in case of death. So long as the insured was in good

standing, and he became disabled, under the provisions

of his policy he had a right to protection.

"A construction making the disability benefits to

begin as of the time of proof might be all right, where

such benefits are sought while the insured is living, but

a disability provision such as the one to be construed

here, where the disability occurs near the due date of

the premium and continues until death, is made worth-

less by holding the proof of disability and not the dis-

ability itself makes it operative. Such a construction

is harsh and unreasonable and ought not to be adopted

if the language used is susceptible of one more favor-

able to the insured. Southern Insurance Co. z: Hazard,

148 Ky. 465, 146 S. \V. 1107; Merchants' Life Insur-

ance Co. z'. Clark (Tex. Civ. App.) 256 S. W. 969."

Just what the Court had in mind by the dictum relative

to the collection of benefits during the lifetime of the as-

sured is difficult to state. Probably the Court referred to

decisions rendered upon accident policies. We believe, how-

ever, that other decisions which we will refer to will dem-

onstrate that there is no difference in the status of the pro-

visions for the waiver of premiums and the provisions for

the payment of total disability. It will be noted that the

language of the policies is the same with reference to both

types of "disability benefits," and that the $5,000.00 policy

refers to the waiver of premium in the same language.

Since the trial of this case the United States Supreme

Court has handed down its decision in Bergholm v. Peoria
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IJfe Inxuranr.e Company, 76 L. Ed. 306, in which reco ry

of disahility hwiefits was denierl because of the fact at

no application was made while the policy was in force, id

it is entirely possible that the respondent may seek >ne

cf)mfort from this decision. It is to be noted, howetr,

that although the Supreme Court granted certiorari be-

cause of a supposed conflict with the decision in Minncta

Mutmil Life Insuratice Company v. Marsliall, supra, vm.

further consideration that opinion is not disturbed. 1 is

to be noted that in the Ber^holm case no equitable ex se

was offered for a failure to give the notice requirec 3y

the terms of the policy. It is to be noted further tha he

langiiai^e contained in the policies sued upon in this aon

is more nearly similar to that contained in the Mar^iU

case than that set forth in the Bergholm case. The Mar sill

case stands, therefore, as authority for the proposion

urged upon this appeal.

In the foregoing decision the Court cites with appr-al

two cases. The first is Southern Life Insurance Comply

z'. Hazard, 148 Ky. 465, 146 S. W. 1107. In this cascie

policy was issued September 27, 1909, and an amraal te-

mium paid. The insured became totally and pennaneiy

disabled on June 2S, 1910, which disability continued -til

the time of his death on May 8, 1911. In the meantime t-Te

was a default in the payment of premium. The polic>' '*>

vided:

"Premiums on this contract will be paid by the - :i-

pany if insured is wholly disabled. After one ful ^'

nual payment shall have been made, and before a e-

fault in the payment of any subsequent prcmiiiiiL i- ^^

insured shall furnish satisfactory proof that he ^



-47—

been wholly disabled by bodily injuries or disease * *

the company * * * will agree to pay for the insured

the premiums, if any, which shall thereafter become

payable during the continuance of such disability."

In a well considered opinion the Court held that the disa-

bility having occurred, the insurance might be collected by

lis estate despite the fact that no proof of disability was

,aven the company. Among other things, the Court said

:

"In the case at bar Hazard's right to have the com-

pany pay his premiums was fixed, under the terms of

the policy, at the time he became disabled, on June 25,

1910. He was not required to pay anything to have

that right perfected, since by the terms of the policy

all he had to do was to furnish proof of his disability.

The right, therefore, having been fixed during the life

of the policy, and without the payment of any further

premiums, it is apparent, under the authority of the

Montgomery Case, and the other cases heretofore cited,

that time was not of the essence of Hazard's right to

have the company pay his premiums. The presump-

tion naturally arises that, having become totally dis-

abled physically, he was not in a condition to attend to

his business with that promptness which is required

of persons in a normal condition. It is such conditions

as these that give rise to the doctrine that time is not,

in equity, of the essence of the contract. Since Hazard

had the right at the time he became disabled, for the

mere asking, to have the company pay his premiums

until his death, we see no reason why, under the au-

thorities heretofore cited, that he should not have had

a reasonable time thereafter in which to present the
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of disability benefits was denied because of the fact that

no application was made while the policy was in force, and

it is entirely possible that the respondent may seek some

comfort from this decision. It is to be noted, however,

that although the Supreme Court granted certiorari be-

cause of a supposed conflict with the decision in Minnesota

Mutual Life Insurance Company v. Marshall, supra, upon

further consideration that opinion is not disturbed. It is

to be noted that in the Bergholm case no equitable excuse

was offered for a failure to give the notice required by

the terms of the policy. It is to be noted further that the

language contained in the policies sued upon in this action

is more nearly similar to that contained in the Marshall

case than that set forth in the Bergholm case. The Marshall

case stands, therefore, as authority for the proposition

urged upon this appeal.

In the foregoing decision the Court cites with approval

two cases. The first is Southern Life Insurance Company

V. Hasard, 148 Ky. 465, 146 S. W. 1107. In this case the

policy was issued September 27, 1909, and an annual pre-

mium paid. The insured became totally and permanently

disabled on June 25, 1910, which disability continued until

the time of his death on May 8, 191 1. In the meantime there

was a default in the payment of premium. The policy pro-

vided :

"Premiums on this contract will be paid by the com-

pany if insured is wholly disabled. After one full an-

nual payment shall have been made, and before a de-

fault in the payment of any subsequent premium, if the

insured shall furnish satisfactory proof that he has
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been wholly disabled by bodily injuries or disease * *

the company * * * will agree to pay for the insured

the premiums, if any, which shall thereafter become

payable during the continuance of such disability."

In a well considered opinion the Court held that the disa-

bility having occurred, the insurance might be collected by

his estate despite the fact that no proof of disability was

given the company. Among other things, the Court said

:

"In the case at bar Hazard's right to have the com-

pany pay his premiums was fixed, under the terms of

the policy, at the time he became disabled, on June 25,

1910. He was not required to pay anything to have

that right perfected, since by the terms of the policy

all he had to do was to furnish proof of his disability.

The right, therefore, having been fixed during the life

of the policy, and without the payment of any further

premiums, it is apparent, under the authority of the

Montgomery Case, and the other cases heretofore cited,

that time was not of the essence of Hazard's right to

have the company pay his premiums. The presump-

tion naturally arises that, having become totally dis-

abled physically, he was not in a condition to attend to

his business with that promptness which is required

of persons in a normal condition. It is such conditions

as these that give rise to the doctrine that time is not,

in equity, of the essence of the contract. Since Hazard

had the right at the time he became disabled, for the

mere asking, to have the company pay his premiums

until his death, we see no reason why. under the au-

thorities heretofore cited, that he should not have had

a reasonable time thereafter in which to present the
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proofs of his disability as required by the policy. Under

the facts of this case we are clearly of opinion that

the proofs of disability were furnished within a rea-

sonable time."

The second case cited by the Court in the Marshall case

is Merchants' Life Insurance Company v. Clark (Tex. Civ.

App.), 256 S. W. 969. The policy there involved provided

for payments of monthly income and waiver of premiums in

case of disability. The policy provided

:

"The first instalment of the above benefit will be

paid immediately upon receipt of due and satisfactory

proof of such total and permanent disability, or of any

such injuries as above defined."

The insured became disabled by sickness and insanity

while the policy was in force, which disability continued

until his death, after default in the payment of premium.

The Court said:

"The insured being entitled, according to the finding

of the jury, to demand payment of the instalments on

making the proof, request, and waiver, the most appel-

lant could contend for with reference to proof, etc., was

that it be made within a reasonable time after the disa-

bility arose. The judgment involves a finding that the

insured died before the expiration of such a time, and

the policy provided that if the insured, being entitled to

the instalments because of his disability, should die

before all of same were made to him, the amount of the

instalments not paid should be paid to appellee 'upon re-

ceipt of due proof of the death of the insured.'

"On the case stated, we think it should be held (1)
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waive the payment of premiums while the insured was

disabled, within the meaning of the policy operated,

the insured being so disabled, to relieve him of the nec-

essity of paying the premium in question within the

time specified in the policy; (2) that the insured, be-

cause so disabled, was entitled at the time he died to

demand of appellant payment of the annual instalments

provided for in the policy, on making proof of such

disability and request and waiver, as provided in the

policy; (3) that the policy being, for the reasons stated,

a valid obligation enforceable by the insured against

appellant at the time he died, at his death became en-

forceable by appellee against appellant."

It is noticeable that in this connection the Court makes

no distinction between the payments of disability income

and the waiver of premium.

In Missouri State Life Insurance Company v. Lc Fezre

(Tex. Civ. App.), 10 S. W. (2d) 267, the policy contained

provision for the waiver of premium in case the assured

became totally and permanently disabled. The policy pro-

vided :

"Disability benefits as provided on page 1 will be

eflfective only upon receipt at the company's home oflfice

while no premium is in default, of due proof of existing

total and permanent disability as hereinafter defined,

providing such disability originated after this policy

became eflfective and before its anniversary on which

the insured's age at nearest birthday is 60 years, and

will apply only to premiums falling due after receipt of

such proof."
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other provisions as to a continuing disability for three

months were almost identical with the language of the poli-

cies involved in the instant case. The insured became dis-

abled from an attack of typhoid fever while the policy was

in force. His illness continued until after default and the

expiration of the grace period, resulting in his death. The

Court said

:

"The contract for the disability benefit recites

:

" 'The annual premiums for the Total and permanent

Disability benefits is 72i cents and is included in the

premium stated in the consideration clause.'

"Said contract also recites

:

" 'Premiums waived will not be deducted in any set-

tlement under this policy.'

"The efifect of appellant's obligation to the assured,

upon a sufficient consideration, was, if he became to-

tally and permanently disabled, to allow him a sick

benefit to the amount of the premiums thereafter accru-

ing and in lieu of paying same to the assured, to apply

same to the premiums accruing on his life insurance.

The evident purpose of the disability provision was to

preserve the insurance in the event the insured, on ac-

count of disability, became unable to make the money

to pay the premiums, and said provision should be con-

strued so as to efifectuate this intention. So, where the

insured was rendered incapable of furnishing proofs

of disability by reason of such disability, then it

must be presumed the parties did not intend by the lan-

guage used to deprive the insured of the benefit he was

to receive. We think the weight of authority is, and

ought to be, that the stipulation as to the time within

which notice or proof of disability should be given is
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not necessarily to be literally complied with. Such pro-

visions operate upon the contract only subsequent to

the fact of the accident or sickness. Also, that where

the failure to give prompt notice is not due to the

negligence of the insured or his beneficiary, but such

compliance has been prevented and rendered impos-

sible from the nature of the situation, this would fur-

nish a sufficient legal excuse for the delay in giving

the stipulated notice; and this doctrine has been ap-

plied in cases in which a stipulated time for the giving

of the notice or making the proof of disability has been

fixed by the contract. * * * *

"We do not think the time of making the proof of

disability was of the essence of the contract."

In Metropolitan Life Insurance Company v. Carroll

(Ky.), 273 S. W. 54, the policy contained provisions for

the waiver of premium in case the company received proof

"after this policy has been in force one full year, and be-

fore default in the payment of any subsequent premium."

During the grace period insured became disabled by disease

and died a few days after the expiration of the grace period.

Following the rule laid down in the Hazard case, the Court

held that the beneficiary could collect the policy. The Court

said:

"Before the days of grace expired and on July 15th,

the insured was stricken with a mortal disease. He

could not present proofs before he was taken sick, and

it would be a very unreasonable construction of the

contract to say that he lost his rights by not present-

ing proofs while in this condition and before his death

on July 30th. Such a construction of the contract would
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make it of no value to the insured in such cases, al-

though this clause of the contract would, in many

cases, be the inducement for taking the insurance, for

this kind of insurance is usually taken by people who

work for a living and who would rely on the company

carrying the premium in case they become disabled.

"A very strict rule has been followed in favor of

the insurer where the annual premium is not paid

when due but this is for the reason that the annual

premium is the basis of the contract and the business

cannot be carried on without the payment of the pre-

miums. But the furnishing of proofs of disability is

entirely a different matter and it is a sound rule that

time is not of the essence of the contract and that

proofs may be furnished in a reasonable time. It would

have been nugatory to furnish the proofs after the in-

sured died and after the insurer denied liability on the

contract. The denial of liability excused the furnish-

ing of proofs then, and a reasonable time for furnish-

ing the proofs had not then elapsed."

In Fidelity Mutual Life Insurance Company v. Gard-

ner's Administrator, 233 Ky. 88, 25 S. W. (2d) 69, the

policy provided for a waiver of premium and a disability

income, provided proof of disability was received by the

company "after the first premium shall have been paid

hereunder and prior to default in payment of any subse-

quent premium, upon receipt by the company at its head

office of due proof," etc. The first two years' premiums

had been paid. The third premium became due and was

unpaid. During the grace period the insured became ill,

was sent to the hospital for operation and died subsequent
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to the expiration of the grace period. The Hazard case and

Carroll case, heretofore referred to, were relied upon by

the Court, which held that the beneficiary of the insured

can recover.

In Bank of Commerce and Trust Company v. North-

western National Life Insurance Company (Tenn.), 26 S.

W. (2d) 135, the policy contained provision for waiver of

premium and payment of disability income in case the in-

sured became totally and permanently disabled while the

policy was in full force. The insured was taken ill with

pneumonia during the grace period of the policy and died

after the expiration of that period. The company con-

tended that the provision for the waiver of premium did

not become effective unless proof thereof was received

prior to a default in the payment of premium The Court

held, however, that the beneficiary could collect, following

the decision of Minnesota Mutual Life Insurance Company

V. Marsall, supra. The decision is based largely upon a

construction of the policy, the Court pointing out that inso-

far as the company undertakes to insure against total dis-

ability, any provision seeking to limit the enforcement of

the policy is repugnant to the undertaking and must there-

fore be strictly construed against the company.

In Mid-Continent Life Insurance Company z\ Hubbard

(Tex.), 32 S. W. (2d) 701, decided in November, 1930,

the policy contained language almost identical with that here

involved. The second annual premium became due and the

company accepted a note payable in five months. Prior to

the maturity of the note the insured was taken ill and re-

mained totally disabled until his death, which occurred after



—54—

the note became due. The Court held that the beneficiary

could recover, saying

:

"We think the construction insisted upon by appel-

lant is unreasonable and contrary to the intention of

the parties as manifested by a rational survey of the

whole contract. Obviously, that intention was that in

event the insured be injured or fall ill, and as a conse-

quence unable to carry on his business or affairs, he

would be relieved of the obligation to pay any pre-

miums subsequently to become due, so long as he was

incapacitated by his disability; that if he became inca-

pacitated his income would cease, and his resources, if

any, be required to sustain him in his illness; where-

fore, his payment of insurance premiums should cease.

Such was the obvious intention of the parties, gath-

ered from the four corners of the contract. But when,

at what juncture in the relation of the parties, should

this suspension of payments begin ? Should it operate

upon the payment of the premium next due, or should

it be postponed to the second such premium to become

due? Obviously it was the intention that the mora-

torium begin at once upon the happening of the dire-

ful contingency which was to set it in operation; or, at

most, within a reasonable time thereafter, since the re-

quirement of prior proof of loss had been eliminated

from the case. More obviously still was it the inten-

tion that the waiver should operate upon the annual

premium next due, that it was not to pass around that

premium and seize upon the second one to become due.

"Appellant stresses the language of the waiver clause

by which it is provided that in the contingency which

happened here, then 'commencing with the anniver-
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sary of the policy next succeeding the receipt of proof

the company will on each anniversary waive payment

of the premium for the ensuing insurance year.' Ap-

pellant argues very ably that the word 'anniversary'

must be given controlling significance in construing

this clause, and insists that the obligation to waive

could not become operative until the next anniversary

date of the policy, January 13, 1929, or upon any pre-

mium except that for the third year, which would

have become due on said date. But we think that con-

struction inconsistent with the obvious intention of the

parties as disclosed by the contract, when viewed in

the light of the case made here.

*'For here, by express agreement, the premium for

the second year did not mature prior to the date of in-

sured's disability, or until three months thereafter, and

under the terms of that agreement, as expressed in the

blue note, 'all rights under the policy shall be the same

as if the premium had been promptly paid when due.'

In short, the insured became disabled while the policy

was in full force and effect, and this contingency set in

operation the waiver which, under a reasonable con-

struction of the policy, was clearly intended to apply

to all unpaid annual premiums not then due under the

terms of the policy as modified by the solemn agree-

ments of the parties to the contract."

That there is no difference between the construction of

these policies with reference to the waiver of premium

and the payment of disability income is demonstrated by

Intcrsoutlicrn Life Insurance Company v. Hughes' Com-

mittee, 6 S. W. (2d) 447, 224 Ky. 405. The policy pro-

vided that in case of total disability premiums would be
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waived and an income paid. During the first year of the

poHcy the insured became insane. Subsequently some set-

tlement was made between the insured and the company,

wherein the policy was surrendered to the company. In

this action the committee for the insane assured was per-

mitted to recover those instalments of disability income

falling due during the term of the disability, it being held

that the settlement and surrender of the policy might be

disregarded because of the incompetency of the insured to

make such settlement.

In Levan v. Metropolitan Life Insurance Company, 138

S. C. 253, 136 S. E. 304, the policy contained a provision

for the waiver of premium in language practically identi-

cal with that contained in the policies under consideration.

The insured became ill and was mentally deranged when

the premium fell due. He was taken to the state hospital

for the insane, where he died after the expiration of the

grace period. A recovery was permitted upon the theory

that the insanity of the insured excused his failure to notify

the company of his disability, and that therefore his bene-

ficiaries could recover upon the policy, despite the express

provision that notice should be given "while the above num-

bered policy is in full force and efifect and before default

in the payment of any premium." It was held by the Court

that the insanity of the assured excused the giving of

notice, and that due to the fact that the assured was actually

disabled during the time the policy was in force, the risk

insured against had occurred, and that therefore the policy

should be considered as being in full force at the time of

his death.

In McColgan v. New York Life Insurance Company, 36
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Ohio App. 123, 172 N. E. 849, policy was issued May 25,

1926. While the policy was in force, the insured became

totally and permanently disabled by disease and died on

July 9, 1927. The second annual premium was not paid

and no notice of disability was given until October, 1927,

after the assured's death. The policy contained provision

for the waiver of premium, which appears to be practically

identical with that here involved, it requiring that proof

of disability be received before default in the payment of

any premium. Judgment was rendered by the Trial Court

in favor of the defendant upon plaintiff's opening state-

ment, which judgment was reversed by the Appellate Court.

The Court said:

"By the plain and unambiguous words of the policy,

it is kept in full force in event the insured is totally

disabled on the due date of a premium, if such disability

continues for a definite period of time and timely notice

of such total disability is given to the company.

"It being admitted by the defendant's motion that

the insured was so disabled and that the defendant re-

ceived notice of that fact within the period of time fixed

by the policy, it follows that the judgment of the trial

court was wrong."

In State Life Insurance Company v. Fann (Tex)., 269

S. W. 1111, policy was issued December 20, 1920. In De-

cember, 1921, notes were given to cover the second year's

premium then due. Premium notes falling due June 20,

1922, remained unpaid. The insured became disabled by

reason of insanity April 1, 1922, and remained in that con-

dition until his death November 6, 1923. In August, 1922,

the company notified the insured that the policy had lapsed
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and sent him a check for an unearned portion of the pre-

mium note, which check was cashed and retained by the in-

sured. The Court said

:

"At the time the premium note came due, and prior

thereto, the insured had become insane. Did his failure

to notify the company of his disabiHty bar a recovery

on the poHcy? We think not. The time for the pay-

ment of the premium having been extended by the com-

pany by the acceptance of the note of the insured, such

extended time of payment cannot be considered as a

matter of grace, but must be held to be a matter of

right, based on contract. The insurance company did

not, in accepting the insured's note, reserve the right

to cancel the policy at any time it saw fit, pending the

maturity of the note, but bound itself to extend the

time of payment to the due date of the note. Of course,

upon the failure to pay the premium note when due,

such failure was equivalent to a failure to pay the

premium, and would work a forfeiture of the policy

(Underwood v. Security Life & Annuity Co., 108 Tex.

381, 194 S. W. 585), except for the provisions of the

disability clause above quoted. The Texarkana Court

of Civil Appeals, in the case of Merchants' Life Ins.

Co. V. Clark, 256 S. W. 969, holds:

" Tt did not appear from the forfeiture clause, or

any other part of the policy, that the proof, request,

and waiver referred to must have been made before the

expiration of the 31 days specified. On the contrary,

the time within which the insured was to make such

proof, etc., was not limited by anything in the policy.'

"And further held:

" '(1) That the provision in the policy that appel-
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lant was to waive the payment of premiums while the

insured was disabled, within the meaninp^ of the policy,

operated, the insured being so disabled, to relieve him

of the necessity of paying the premium in question

within the time specified in the policy.'

"Under the authority of this case, the Supreme

Court having refused an application for writ of error,

we hold that the life insurance policy sued on in this

case was not forfeited by the failure of the insured to

pay the premium note in question, or to notify the

company of his disability."

In Hagman v. Equitable Life Assurance Society, 214

Ky. 56, 282 S. W. 1112, the policy contained a i)rovision

that the payments for disability should be payable six

months after receipt of proofs of such total and permanent

disability and monthly thereafter during the continuance

of such total and permanent disability. The excuse given

for failure to give notice as required by the policy was that

the policy itself was in the possession of the company by

reason of a loan having been given to the assured. In con-

struing the provision of the policy, the Court said

:

"The clause providing that the income shall be paya-

ble six months after receiving such proof, and monthly

thereafter, does not provide that only one monthly pay-

ment is to be made then. To so construe the contract

would make it a contract to pay the annual income after

eight months of total disability. That cannot be the

meaning of the contract ; it provides that the total disa-

bility shall be presumed to be permanent when it is

present and has existed continuously for three months.

The purpose of postponing pay day was to give the
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company an opportunity to investigate the facts. The

provision that the payments are to be made monthly

thereafter indicates that a monthly payment then was

not contemplated. The purpose of such a provision

is to provide the insured with an income in case of total

disability, and the natural meaning of the contract is

that this income will begin after the total disability has

continued sixty days and he furnishes proof thereof.

The right to relief from the payment of premium and

the right to an annual income of $2,400 accrue at the

same time. The insured would not understand when

he took this policy, and it was not intended that he

should understand, that these rights did not accrue

until total disability had existed for eight months."

This case has heretofore been referred to as illustrative

of what constitutes total disability.

In Aetna Life Insurance Company v. Palmer, 159 Ga.

371, 125 S. E. 829, the question was certified to the Su-

preme Court whether under a policy similar to that here

involved and disability of the assured occurring while the

policy was in force, the failure to notify the company of

the disability prior to default and expiration of the grace

period prevented a recovery of monthly disability income.

In a well considered opinion the Court held that the giving

of such notice prior to such default was not a condition

precedent.

It will be seen from the foregoing authorities that the

question here involved has been dealt with by the Court from

several different angles. The sum and substance of these

rulings appears to be that the provision of the policy for

giving of notice prior to default is not an integral part of
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the contract of insurance, and that in case of disability oc-

curring while the policy is in force, a failure to give notice

may be excused. Inability to give notice certainly is an

excuse, and where the assured does not know that the disa-

bility from which he is then suffering is permanent in char-

acter, the giving of such notice would be a physical impos-

sibility.

As the facts are now established, at the time the annual

premiums became due on these policies, facts existed which

excused their payment. The express contract of the com-

pany was to keep the policies in force without further pay-

ment. As the facts then existed, the plaintiff owed the com-

pany nothing. On the contrary, the company owed the

plaitiff for several months' disability income. The notes

given for premiums for the second year were therefore

actually without consideration, they represented no obli-

gation to the insurance company, and their surrender con-

stituted no consideration. The entire transaction of the

surrender of these policies was entered into by a mutual

mistake of fact.

A case very similar in principle is Hazvtiwrne v. Trav-

elers' Protective Association, 112 Kan. 356, 210 Pac. 1086,

29 A. L. R. 494. This case involved an accident policy pro-

viding for the payment of income during the period of

disability occasioned by accident. The policy expressly pro-

vided that there should be no liability unless the assured

should immediately notify the insurer of any disabling

injury. The policy provided that such notice must be given

within thirty days of the time of the accident and that "in

case of failure to notify, except because of unconsciousness

or physical disability, the member or his beneficiary in case
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of death, shall forfeit all rights to insurance benefits." In

April, 1913, the insured was nailing wire netting to his

porch, standing upon an upturned candy bucket and hold-

ing a fence staple in his mouth. The bucket collapsed,

causing the insured to fall, and the staple disappeared.

Thinking that perhaps the staple had gone down his throat,

he consulted physicians, but they assured him that he was

mistaken. As a matter of fact, he had swallowed the staple,

but did not learn of such fact until it was revealed lodged

in his throat by an X-ray examination early in 1915. In

the meantime he had suffered disability but believed it was

due to other causes and not to an accident, within the mean-

ing of the policy. The Court, in a well considered opinion,

held that his ignorance of the accidental cause of his dis-

ability excused the notice, which was actually given within

a reasonable time after the staple was removed from his

throat. Action was brought on the policy in April, 1920,

and within the time limited for commencement of actions

upon written contracts. The Court said:

''That the modern tendency is to hold insurers to a

more strict accountability is undoubted. Those who

disapprove the process often characterize it as making

a new contract for the parties. We think it may fairly

be called interpreting the contract in the light of the

general purpose for which it was entered into, and of

the consideration that the obvious purpose of an in-

surance policy is to insure. The language employed in

an insurance policy may properly be limited in its ap-

plication to the situation to which it is adapted, and

which it presumably was intended to meet. We do not

undertake to say that a valid insurance contract could

not be drawn providing for a forfeiture of the right to
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indemnity if the insured should fail to j^ivc notice of

something that he did not know had taken place. But

a purpose to impose a condition so impossible of per-

formance ought not to be attributed to the parties,

unless evidenced by express and unmistakable lan-

guage, as, for instance, by saying that ignorance of

the fact should not excuse a delay. In the present case

the inference that because two exceptions to the rule

requiring notice at the time of injury are expressed

—

unconsciousness and physical disability—it was not in-

tended that want of knowledge should be implied may

well give way to the presumption that only a fair and

reasonable requirement was intended."

The following miscellaneous cases throw additional light

upon the failure to pay subsequent premiums

:

In Newman v. John Hancock Mutual Life Insurance

Company, 216 Mo. App. 180, 7 S. W. (2d) lOlS, it was

held that where premium was refused by the insurer under

the mistaken theory that the policy was in default, the in-

sured was not required to tender payment of further

premiums in order to preserve his rights under the original

policy.

In Inter-Southern Life Insurance Company z: Duff, 184

Ky. 227, 211 S. W. 738, it was held that the insured was

relieved of tendering subsequent premiums, where the com-

pany had wrongfully refused to accept the premiums.

In Security Life Insurance Company v. Gottman (^Ind.

App.), 156 N. E. 173, it was held that further perform-

ance on the part of the insured was excused where the policy

was wrongfully declared to be forfeited by the company.
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In Spencer i\ Security Benefit Association (Mo. App.),

297 S. W. 989. it was held that the insured was not required

to pay subsequent premiums after the insurer wrongfully

attempted to forfeit the policy.

An interesting case in this connection is Frommelt v.

Travelers' Insurance Company, 150 Minn. 66. 184 X. W.

565. In this case it was sought to excuse failure to give

notice of loss as provided by the terms of the policy. It ap-

peared that shortly after the time of the death of insured

an agent of the company had taken up the policy and had

given to the beneficiary certain money which it was claimed

was a refund of a portion of the premium. It was held that

the failure to give notice was properly excused. The Court

said:

"The requirement of immediate notice is a require-

ment of notice within a reasonable time, and what is a

reasonable time depends on the circumstances of the

particular case. C. S. Brackett & Co. v. Ge)ieral Ac-

cident F. & L. Assur. Corp. 140 Minn. 271. 167 X. W.

798. The fact that the poicy was not in the possession

of plaintiff, but of the company, is important (Ciirran

z: National Life Ins. Co.. 251 Pa. St. 420. % Atl.

1041 : Solomon z\ Continental Fire Ins. Co., 160 X'. Y.

595. SS X. E. 279. 46 L. R. A. 682, 73 Am. St. Rep.

707), for plaintifiF could have no knowledge of its

terms, and, without disparagement of her case, it may

well be said that she probably did not realize at once

that her husband's death was due to accident. Under

such circumstances, we think the delay of plaintiff was

excused." fPage 566.)

Two other cases may be of more than passing interest to
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the Court. In Sliafcr v. United States Casualty Company,

156 Pac. 861, 90 Wash. 687, it was held that the failure to

give to the insurer notice of an accident within the time

provided by the policy was excused where the insured did

not know that the accident had happened. There the insur-

ance covered liability of the insured growing out of any

accidental injury in and about the operation of a certain

building. An accident occurred, but the assured knew noth-

ing of it. It was held, therefore, that they could not be

required to give to the company notice of something which

was unknown ot them.

In Houseman v. Home hisiirance Company 88 S. E.

1048, 78 W. Va. 203, L. R. A. 1917-A 299, it was held that

insanity of the insured was a sufficient excuse for the

failure to give notice as provided by the policy. In this con-

nection we again ask the Court to bear in mind that we are

not here concerned with the failure to pay a premium but

are concerned only with the failure to give the notice of the

happening of a permanent disability which automatically

continued the policies in force without payment of premium.

It is true, of course, that there was considerable delay

before plaintiff's claim was actually made. Under the fore-

going authorities this delay is amply excused. After the

transactions relative to the surrender of the policies in 1927

the plaintiff did not have these policies in his possession. As

shown by the evidence, he firmly believed that the entire

transaction was at an end. Several months elapsed before

he discovered the nature of his ailment and it was not until

the latter part of that year that he discovered that his ail-

ment had extended back to July, 1926, and that he had then

been afflicted with tuberculosis. It was not until demand
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was made upon him for the payment of the note for $339.39,

at which time he was informed that he had had the benefit

of insurance during 1926 and should therefore pay for it,

that he reaUzed for the first time that during that period

the risk against which he carried insurance had occurred,

and that he was required to pay for insurance against that

very risk. He thereupon promptly made claim, payment of

which was refused. It is interesting to note that after this

controversy arose he was compelled to pay for the insur-

ance. (T. 175.) Yet defendant takes the position that al-

though entitled to payment for issuing the insurance and

although the risk insured against occurred, it is relieved

from the terms of its contract because appellant failed to

give prompt notice, when the giving of such notice was ren-

dered impossible because of his ignorance of the facts. We
submit that such failure is completely excused by the facts

shown by the undisputed testimony.

IV

The Attempted Cancellation and Surrender of the

Policies was Ineffectual

Little need be added relative to this feature of the con-

troversy. It is true that by the series of transactions oc-

curring in the early part of 1927 the policies were sur-

rendered and premiums were collected from the plaintiflf for

insurance up to and including March 18, 1927. This fact,

however, furnishes no defense whatever. This is an equita-

ble proceeding and the Court has entire power to and must

disregard these releases when made under a mistake of fact

and when not supported by any consideration. It must be

conceded by the respondent that at the time of these trans-

actions it was believed both by the insured and the insurer
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that premiums for the second year's insurance were due and

payable. Both parties to the transaction thought that no

risk insured against had occurred. I'oth parties were ig-

norant of the true nature of plaintiff's disability. Both

parties believed that the plaintiff owed the defendant money

for premiums. Neither party realized that the risk insured

against had occurred, and that as a result of the happening

thereof no premiums were payable. In each of the three

policies express provision is contained whereby for a cer-

tain named premium the company agrees to carry the in-

surance in force for the period of the disability without

further premium. There was therefore nothing actually

due from the plaintiff to the defendant. On the contrary,

by the additional provisions contained in the policies for

$10,000.00 and $15,000.00, respectively, the defendant was

obligated to the plaintiff for the sum of $250.00 per month

during disability, a period of something over seven months.

The fact was that unknown to the parties, the defendant

was then obligated to pay to the plaintiff something more

than $1,800.00. We submit that no clearer case of lack

of consideration and mutual mistake can be imagined. We

need no further authority, therefore, for the proposition

that these releases or surrenders of the policies were inef-

fectual and furnish no defense whatever.

All of the findings of the trial Court with reference to

the surrender of these policies and of laches on the part of

the plaintiff in making his claim against the company are

predicated upon the express finding and theory that the

plaintiff was not disabled during the term of the policy. If

that finding falls, all other findings must fall with it. If

that finding falls, a new trial is necessary. On the contrary.
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if that finding is sustained, it ends the case and it is unnec-

essary to consider any of the other features.

In Conclusion

We respectfully submit that the adverse findings of the

trial Court were contrary to the evidence, and that the

plaintiff is entitled to a new trial. It is entirely possible

that upon a new trial the Court may feel that to do complete

equity to the parties some adjustment may be necessary in

the amount of the plaintiff's recovery to cover all possible

contingencies of interest, dividends and similar matters in

connection therewith. It may be possible that some equita-

ble adjustment should be made to adjust premiums which

should have been paid in the absence of the surrender of

the policies. Those questions, however, are details which

can properly be taken care of in fixing the amount of re-

covery.

We respectfully submit that the judgment herein should

be reversed.

Respectfully submitted,

A. L. WiSSBURG,

Wright & McKee,

C. M. Monroe,

Attorneys for Plaintiff and Appellant.
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The jmrpose of this suit has been correctly stated by

the appellant (Appellant's Opening Brief, p. 1). The

dates of execution and delivery of the three policies in-

volved, together with the principal sum and the premium

provided for in each, have also been sufficiently set forth.

We will hereafter analyze the transactions and circum-

stances by and under which the premiums were paid. A
careful survey of the evidence will show that all three of

the policies lapsed in 1926 by reason of non-payment of

premiums. Whether or not these policies continued in

effect by reason of the operation of the disability pro-

visions contained in each will receive careful considera-

tion. Ill this connection we will go into the evidence in
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and inexcusable and so worked to the disadvanta^ of de-

fendant as to establish a complete defense of laches inde-

pendent of the mere length of time. In order to avoid

confusion and to present the facts and law involved as

clearly as possible, we shall divide our discussion into the

following^ groups:

1. Each of the three ^)olicies sued upon lapsed in

1926 by reason of nonpa>Tnent of premium.

2. The evidence clearly shows that the plaintiff

did not become totally and permanently disabled while

the policies were in force.

3. Submission of proof of total and permanent

disability was a condition precedent to the waiver of

premiums and payment of disability benefits.

4. Plaintiff's cause of action is barred by plain-

tiff's laches.

I.

Each of the Three Policies Sued Upon Lapsed in 1926

By Reason of Non-pa\Tnent of Premium.

The appellant has evolved an ingenious and intricate

mathematical formula which it is claimed conclusively

proves that the premiums on all three of the policies were

paid up to March 18, 1927. This formula, while ex-

tremely interesting from an academic viewpoint, utterly

disregards the evidence produced at the trial on behalf of

both plaintiff" and defendant. The trial court expressly

found that [x^licy Xo. 1196774, by its terms, lapsed for

nonixiyment of premiums on November 28, 192d (Find-

ings 12. 13 and 14, Tr. 147. 14v^l : that policy No. 1196773

lapsed on the same date for the same reason [Fdg. 2v\

Tr. 152] and that policy Xo. 1191014 also lapsed for the
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same reason [Fdgs. 5 and 8, Tr. 143, 145]. If there is

any substantial evidence to support these findings, this

Honorable Court should not disturb them. (App. Op.

Br, 14.) The evidence on this point was not even con-

flicting; it all supported defendant's contentions. There

was no evidence offered or presented to show that the

premium on either of the policies was paid beyond the

dates found by the trial court. It is true that plaintiff

gave Mr. Carrell a note for $339.39, but the evidence

clearly shows that only $276.29 was for term insurance,

which went to pay back premiums. The balance was not

meant to cover insurance under all or any of the policies.

The testimony and evidence conclusively shows that this

was a personal note given to Mr. Carrell and that it in-

cluded certain other sums Carrell had paid out of his own

pocket to take up bad checks given by the plaintiff to

others. These advancements were an act of friendship

made to prevent plaintiff's being criminally prosecuted and

had no connection with the policy issued by defendant on

plaintiff's life. [Tr. 225-231.] On cross-examination

Charles L. Randolph testified [Tr. 228] :

"Part of the difference between the two amounts

$233.40 and $339.39 was personal between Mr. Mc-

Culloch and Mr. Carrell. I don't know what that

represents. (Letter, Plaintiff's Exhibit 14 for iden-

tification.) That is part of the record of my files.

The total amount of the term charge for which Mr.

McCulloch gave his note to Mr. Carrell personally

was $276.29, and there was an item of $64.79 which

I understood represented a check which he took up

for Mr. McCulloch in order to prevent him from being

criminally prosecuted and he included this in the note

. to Mr. Carrell."
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and in a letter written by Mr. Randolph to the defendant's

lionie office, which was introchiccd into evidence by plain-

tiff as Exhibit No. 14, appears the followinj^ information

[Tr. 229]:

"We were billed Feb. 21, 1927 for term in.surance

as follows

:

Policy No. 1196773, (which is C) $48.00;

Policy No. 1196774, (which is B) $185.40;

Policy No. 1191014, (which is A, in typewriting)

$41.20 (and then the figures in pencil), $42.98.

Total (in tyi)ewriting) $274.60 (and in pencil).

$276.29.

This was paid by our agent, Don C. Carrell, and he

has McCulloch's note for this amount, plus $64.79,

representing a check which McCulloch issued that was

not good and which Mr. Carrell paid to save criminal

action being brought against him. Total amount of

the note which Mr. Carrell holds is $339.39. Mc-
Culloch has not at any time paid one cent on it. The
note, of course, is individual, and the Penn Mutual's

name is not mentioned."

Plaintiff introduced this letter and should be bound by it,

from this it is apparent that the balance of the $339.39

note represents sums paid by Mr. Carrell to prevent

criminal prosecution against the plaintiff". It is, of course,

obvious that no portion of that note was intended to be

applied to payment of premiums on the policies in ques-

tion to extend them beyond the date of their surrenders.

The note was given on April 19, 1927 [Tr. 169. 178],

sometime after the policies had expired and been surren-

dered and after plaintiff's application for reinstatement

had been denied. Clearly the parties could not have in-

tended this transaction as a reinstatement of the policies.
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even assuming that there had been a mistake in the amount

for which the note was made out. Such a mistake could

not revive the expired poHcies. There would have had

to have been a formal reinstatement of the policies with

a new medical examination and the attendant formalities.

It is also well to note that any further evidence on behalf

of the defendant would have had to come from Mr. Carrell

who at the date of the trial was on his death bed. This is

just one example of how defendant was prejudiced by

plaintiff's delay of over three years in informing the de-

fendant of his claim.

We submit that Mr. Randolph's testimony, together

with the letter introduced by plaintiff as Exhibit 8, con-

stituted sufficient evidence to justify the trial court's con-

clusion on this point, particularly in view of the total ab-

sence of any evidence to the contrary.

II.

The Evidence Clearly Shows That the Plaintiff Did

Not Become Totally and Permanently Disabled

While the Policies Were in Force.

A. There Was no Coercion^ Intimidation, Threats
OR Fraud Used to Procure the Surrender of the
Policies.

From a reading of plaintiff's bill, together with appel-

lant's opening brief (p. 7), one would be thoroughly con-

vinced that the utmost fraud and sharp practice was

indulged in by the defendant appellee, through its agents

and through the assistance of the district attorney's office,

to procure the surrender of these policies. However, the

testimony clearly shows that this was not the fact and
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tlic tri.'il court expressly so found. In the nicmoranflum

opinion the lower court expressly staterl |
Tr. 134-135) :

"The complaint is very much enlarp^ed by charges

against the defendant and its agents of duress, intimi-

dation, and imposition by them, and other harrass-

ments of plaintiff when sick; expressed in many forms

and which, it is alleged, affected his conduct preju-

dicial to his rights. We find the proof utterly lacking

in these respects; that there is no justification what-

ever in the record for any of these charges; and that,

on the contrary, it is evident that the company,

through its agents, was extraordinarily lenient in car-

rying the policies and in overlooking the defendant's

failure to either pay, when due, the premiums or the

obligations he had entered into to meet them; that

such consideration by defendant and its agents rebuts,

effectively, any reasonable inference that defendant

sought to escape the burdens of the policy contracts.

IVc find specifically that there zuas no overreaching

of the plaintiff in any way zvhen, in December, 1926,

and in March, 1927 , he snrrendered his policies and

gai'e the sez'eral surrender notes in ez'idence; and that

each of such surrenders effectively and permanently

terminated any responsibility to plaintiff from defend-

ant, growing out of the several contracts theretofore

subsisting." (Italics ours.)

and on page 1 36

:

"The testimony for the defense by Cornell leaves no

foundation for a conclusion that the March 18 trans-

action was the result of duress."

The testimony of Mr. John D. Cornell of the district

attorney's otfice, an impartial and disinterested witness,

shows, beyond any reasonable doubt, that there was not
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the slightest over-reaching of the plaintiff. His testimony

was short and conclusive. He wrote to the plaintiff in

his official capacity in 1927, when he was county detective.

[Tr. 223.] He wrote two letters, one on March 7, 1927

[Defendant's Exhibit K, Tr. 223] and the other dated

March 16, 1927 [Defendant's Exhibit L, Tr. 224]. Ex-

hibit K reads

:

"March 7th, 1927.

"Mr. James McCulloch, Jr., care of McCulloch Hos-
pital, 914 Beech St., San Diego, California.

Dear Sir:

Please call at this office at your earliest convenience

and ask for the undersigned.

Yours truly,

Stephen Cornell,
District Attorney.

By Chief Investigator."

and Exhibit L reads:

"Mr. James McCulloch, Jr.,

Care of McCulloch Hospital

914 Beech St., San Diego, California.

Dear Sir:

Under the date of March 7th, I wrote you asking

that you call at this office.

We have had no response from you and unless a

response is made to this office personally a warrant
will be issued for your arrest. This communication
is final, and trust that you will take advantage of the

opportunity that is given you.

Yours very truly,

Stephen Cornell,

District Attorney.

By John D. Cornell^

Iiivestigator."
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These two letters were written on account of sonic

checks, but tlie checks involved were those p^iven to the

nurses at tlie hospital by plaintiff when he was in charg-e

of it. These checks had been turned over to Cornell of

the district attorney's office by the nurses. fTr. 224.]

Cornell never had the $300.(X) check in his possession in

his official capacity. |Tr. 224.] Can this testimony be

construed to support the statement of apj^ellant

"A postdated check for $300.00 and an additional

note was given by him to the agent [Tr. 167], but

he was unable to deposit available funds to meet the

check. The check was placed in the hands of the

district attorney and prosecution was threatened. As

a final result Mr. McCulloch surrendered the ]X)licies

to the a,<.;ent for the defendant and a note for $339.39,

dated .\\)v\\ 19. 1927, payable to defendant's agent,

was executed. | Tr. 169.]'" (App. 0]). Br. 7-K)

Obviously not. It is also well to remember that these

transactions between Cornell and the plaintiff' took

l)lace in March. 1927. after the policies had expired

and after two of the policies had been surrendered on

December 30, 1926. Hence the alleged duress and over-

reaching of the plaintiff could not possibly have had any

effect on the expiration of the policies. We feel, and the

trial court felt, that contrary to the plaintiff's contentions,

the defendant insurance company was extremely lenient

with the plaintitY in carrying the policies and overlooking

the plaintiff's failure to either pay when due the premiums

or the obligations he had entered into to meet them, and

that this leniency and consideration completely rebuts any

inference that defendant is seeking to escape any just ob-

ligations to the plaintitY.
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B. When did Mr. McCulloch, the Plaintiff, Be-

come Permanently and Totally DisABLEDf

We concede that the plaintiff was sick in July, 1926, but

the evidence plainly shows that he was not permanently

and totally disabled from and after that date. Not only

does the evidence justify the trial court's finding on that

point, it compels it. Mr. McCulloch had received his

policies and knew of the disability benefits provided for

in each. Whether or not he knew of them as a fact, he

is bound by knowledge of the contents of each as a matter

of law.

Wyss-ThaUnan v. Maryland Casualty Co., 193

Fed. 55;

U. S. Casualty Co. z'. Charleston etc. Co., 183

Fed. 238;

Madison v. Maryland Casualty Co., 168 Cal. 204;

Kahn v. Royal Indemnity Co., 39 Cal. App. 180.

Had he been permanently and totally disabled, he would

have immediately put in his claim. The record shows that

he was badly in need of money at that time. Why did he

fail to claim the usually welcome disability benefits? The

only answer is that he was not totally and permanently

disabled. He still retained the policies in his possession

until their surrender in December, 1926, and March, 1927.

Yet during all this time he made no move to collect bene-

fits in spite of his dire need of financial aid. The true

date of his total and permanent disability is better shown

by claims for disability presented by this same plaintiff to

other insurance companies under policies similar to those

issued by this defendant. During- this same period of

time plaintiff was carrying insurance wdth two other insur-
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ancc coni])anies and to which he subsequently made appli-

cation for disability benefits. The insurance he carried

willi these two other companies was in force before he

boujj^ht insurance from the defendant. When he made

application to tlieni for disability benefits he did not claim

he was disabled in 1926, but, on the contrary, in his appli-

cation to the Metropolitan Life Insurance Company [ De-

fendant's Exhibit E, Tr. 195], he stated that the date of

injury or the beg"inning- of the illness causing his disability

was about April 10, 1927. [Tr. 196.] This was sworn

to by Mr. McCulloch. the plaintiff, on June 13, 1927, and

plaintiff's own doctor examined him and signed an afll-

davit stating that continuous and total flisability com-

menced April 6. 1927. |Tr. 198.] This doctor's state-

ment is Defendant's Exhibit F. [Tr. 197.] This medical

testimony was produced at Mr. McCulloch's own expense

and irom his attending physician. Subsequently he made

another application to the same company for total and

permanent disability benefits which also contained a sworn

statement that the beginning of the illness causing his

present condition was April 20, 1927, also that he had quit

work April 3, 1927, due to business reasons. [Tr. 200.]

In plaintiff's notice and proof of disability claim to the

Acacia Mutual Life Association [Tr. 209, 210], the truth

of which was sworn to by himself, the plaintiff* stated that

he became totally disabled April 10, 1927. He testified

that he filled in the blank himself. [Tr. 211.] The sworn

statement of the attending physician. Doctor Pache, that

accompanied the application contained the question and

answer [
Tr. 207] :
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"10. At what date did total disability begin?

(1) Since July 6, 1927, from personal observation at

date first seen, but according- to history of the case,

since April 9, 1927, when he was confined to his

bed."

In addition to all of this convincing evidence regarding

the date of commencement of plaintiff's disability, we

have plaintiff's own sworn statement made and sent to

defendant, expressly intended to induce defendant's reli-

ance thereon in allowing a reinstatement of the policies.

This sworn statement is contained in plaintiff's application

for reinstatement dated February 14, 1921. [Tr. 191 to

194, inch] In said application it is stated:

"3. Are you in good health? Yes." [Tr. 192.]

and further [Tr. 193] :

'7 hereby certify that my health is not impaired;

that I have not consulted a physician during the past

three years, except as stated above, a^id I hereby de-

clare that my anszvers to the foregoing questions are

fidl, complete and true, and are made for the purpose

of inducing the Penn Mutual Life Insurance Com-
pany to comply with the request as stated in answer

to Question No. 1 hereof, and it is understood and

agreed that no liability on the part of the Penn Mutual

Life Insurance Company shall arise under this health

certificate until it has been approved at the home office

of the company in the city of Philadelphia, Pennsyl-

vania, and the premium has been paid, during my life-

time and good health. Dated at San Diego, this 14th

day of Feb. 1927." (Italics ours.)

Plaintiff has sought to minimize the importance and

significance of this last document by saying (App. Op.

Br. 27)

:
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''There is not a syllable of testimony to indicate

that McCulloch actually knew that he was affected

with tuberculosis. His statement to Dr. Anderton,

the insurance examiner, therefore, does no more than

corroborate ])laintirf's contention that he was then

if^norant of the fact that the disability from which

he was suffering was total and permanent. Such

statement or admission proves nothing further."

We submit that no sane man operating a hosi)ital and

being around invalids all of the time could be totally dis-

abled and not know it. It was not a question of knowing

whether or not he was suffering from any particular

illness. Tt was a ([uestion of his knowing whether or not

he was totally and permanently disabled by bodily injury

or disease from engaging in any occupation whatever for

remuneration or profit [Tr. 48, 106]. Accompanying the

application for reinstatement was a certificate of health

from the medical examiner. Dr. Anderton [Tr. 194],

showing that he had knowledge of the history of lobar

pneumonia. This certificate shows that at the time of

that examination for reinstatement. February 14, 1927,

plaintiff's lungs were free from abnormalities and his

heart and blood pressure were normal. This examination

was made at the expense of the applicant \i. c. plaintiff,

Tr. 220]. Doctor Herbert S. Anderton was called as a

witness and his testimony alone justifies the trial court's

finding that iilaintiff was not totally and permanently dis-

abled while the policies were in force. This witness is a

man who specialized in ]nilmonary tuberculosis at the Cali-

fornia Sanitarium at Del ^lar, California. [Tr. 218.]

He was on the tubercular consulting board in France for

a year, where he did nothing but chest work. He knew
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plaintiff from the time he took over the hospital, which

was for a good many years. [Tr. 218.] His impression

of Mr. McCulloch's condition at the time he examined him

upon Mr. McCulloch's own application for reinstatement

of his insurance was that Mr. McCulloch had completely

recovered from the lobar pneumonia which he had had

in July, 1926. [Tr. 218.] ''His condition was perfectly

healthy." After Mr. McCulloch was up and around and

had recovered from his pneumonia and had returned from

the hospital. Doctor Anderton saw him nearly every day

performing his usual duties, and at the time when Doctor

Anderton examined him he was still performing his usual

duties and maintaining that he was in perfect health.

[Tr. 219.] He examined the X-ray plates offered in evi-

dence by the plaintiff and found that they showed fluid at

the base of the lung, some fibroid deposit at the apices

with calcareous deposits, which is something found in

many supposedly normal individuals. [Tr. 219.] His

diagnosis from the X-ray plates was an unresolved pneu-

monia with fluid. This doctor had received from Mr. Mc-

Culloch a definite history of the lobar pneumonia which

the plaintiff had suffered in July, 1926, and because of

those facts made a careful examination of his chest. His

findings by reason of that examination were negative:

otherwise he would not have recommended a reinstatement

of the policy. At the request of the court, the doctor an-

swered numerous questions concerning tuberculosis rela-

tive to his examination of the X-ray plates and stated

that he did not see any signs of an active tuberculosis [Tr.

221], and, after having looked at the X-ray plates and

having read Doctor Kinney's report (the man who took

the X-rays), stated that there was not an active tuber-
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culosis existing*. |Tr. 222.] fn fact, goin^ through all

of the doctor's testimony, the condition which he found

when he examined the man for reinstatement was that the

man was well and normal. In going over the clinical re-

ports of the year 1926, he found nothing to indicate tu-

berculosis any more than would indicate i)neum6nia with

effusions.

Tn seeking to avoid the effect of this damaging evidence,

counsel for i)laintiff argue (App. Op. I'r. 26)

:

"Dr. Anderton's testimony, however, failed utterly

to withstand the test of cross-examination. He testi-

fied that although he saw no indication of active tu-

berculosis, he had no X-ray findings or other proper

examination to determine this question. [Tr. 219.]

He also testified that the examination given the plain-

tiff at that time was an ordinary life insurance ex-

amination, no other examination being made. (Tr.

220.1"

This does not truly state the situation. Doctor Ander-

ton's testimony, appearing on page 220 of the transcript,

states

:

"I examined him for life insurance previous to that

time, but not as to his i)hysical condition from the

standjioint of a jiatient. At the time he took out the

Penn Mutual policies. That was in the fall of 1925.

I gave him the ordinary life insurance examination.

Aside from those, \ made no other examination. Be-

cause of the history given me I made a careful ex-

amination of Mr. McCulloch's chest when he gave

me the definite history of lobar pneumonia that he

had in |uly, 1926. My findings of that examination

were negative, otherwise, I would not have recom-

mended a reinstatement of his policies."



—18—

Tn view of this type of examination having been made,

was it necessary for a doctor specializing in puhnonary

tuberculosis to have X-rays to be able to tell whether or

not the applicant was totally and permanently disabled

from that disease? If we adopt the plaintiit's definition

of "total and permanent disability." are any of us not

permanently and totally disabled? If it takes an experi-

enced specialist with X-rays to tell whether or not total and

permanent disability exists, we may all be running around

permanently and totally disabled and utterly unconscious

of it. Even the plaintiff himself thought that he was at

that time in good health
[
Tr. 191] until years later, when

his righteous indignation was aroused by having to pay a

just debt, the note executed to Don Carreli in rvlarch.

1929 [Tr. 170]. then he started to figure out a method

of retaliation and decided to press this alleged claim.

We submit that the foregoing evidence not only justified

the trial's court's finding that plaintilT was not perma-

nently disabled while the policies were in force, but that

it compels that conclusion.

To briefly summarize the evidence supporting the find-

ing attacked, we find

:

(1) Plaintiit's sworn statements in his written appli-

cations to both the Metropolitan Life Insurance Company

and the Acacia Mutual Life Association fixing the date

of commencement of his total and permanent disability as

of sometime in April, 1927. It is obvious that the sole

purpose of fixing his disability as against our client as

commencing in 1926 was to obtain the benefit of the poli-

cies involved in this action. He could not fix the disability

in regard to these policies as of the date when he fixed
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t regarding the Metropolitan and Acacia policies and

hoi>e ti^ recover from the defendant in this case.

(2) His written application for reinstatement dated

February 19, 1927 (Defendant's Exhibit D). In this

^cKument he stated under (\ith that he had fully recovered

TKHW his previous illness, and that he was in good health

it that time.

(3) The report of Doctor Anderton, the tubercular

>]>eciaHst who examined him on his application for rein-

statement (Defendant's Exhibit H), and certified that

he was in good health.

(4) The testimony given by Doctor .\nderton at the

trial relative to the examination of X-ray plates made in

ciuirt which, in his opinion, did not show active tubercu-

losis when these plates were taken in July, 1926.

Counsel for plaintiff to sup^x^rt their claim that there

was no e\ndence to show that plaintiff was not totally and

i^nnanently disabled, have cited numerous state court

decisions showing what jury and trial court findings as

to total disability will not be reversed. We are certain

hat the evidence just discussed shows that plaintiff was

not totally and i>ermanently disabled irrespective of what

definition of total and i^rmanent disability is adopted.

The trial court found that the plaintiff was not totally and

ermanently disabled. If there is any substantial evi-

dence to suppi^rt his findings, that is all there is to it. Un-

questionably e\-ery case of alleged total and pennanent

Usability must rest u|xin its owti facts. It is true, as

,;V>pellant ci^ntends, that a man may be permanently and

:c>tallv di.sabled althou5:rh he dc^s some work and attends
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to some business, which in all probability his physician

does not recommend. However, we submit that in the

case before Your Honors there was sufficient evidence to

support the finding that plaintiff had completely recovered

from his illness of the early part of 1926 and was in good

health at the end of that year. None of the cases cited by

appellant hold or imply that a man in good health is to-

tally and permanently disabled. A further citation of

cases on this point is unnecessary. However, we might

in this connection refer to the case of Prudential Insurance

Company of America v. Wolfe, 52 Fed. (2d) 537 (C. C.

A. 8th), where the court lays down the rule to be followed

where an insurance policy defines total and permanent dis-

ability in terms substantially the same as those used in the

policies before Your Honors. In that case the insured

tested out several different jobs before finally quitting alto-

gether. The court stated (541):

"There is no ambiguity as to the measure provided

to determine the disability or incapacity insured

against. That measure is inability wholly, continu-

ously, and permanently to perform any work for any

kind of compensation of financial value. There is

therefore no ground for construction. Common-

wealth Casualty Co. v. Aichner (C. C. A.) 18 F.

(2d) 879."

and held that evidence that insured engaged in various

forms of employment, as a matter of law, prevented re-

covery under a policy measuring disability by total in-

ability to perform any work for compensation. In the
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case before Your Honors there was evidence which, if

believed, wonld show plaintiff's abihty to eni^aj^e in some

occupation (in fact in any occupation) for remuneration

or profit at the time the ])olicies were surrendered.

The case of Pilot Life Ins. Co. r. Given. 31 Fed. (2d)

862, at pa|L;e 864 ( C. C. A. 4th), involved evidence prac-

tically identical to tliat before Your Honors. There the

court stated

:

"Nevertheless, plaintiff claims that the evidence on

the question of disability is entirely ample to show

that the insured was not only disabled on December

12 and October 1, 1926, but even before July 1, 1926,

when the last regular premium became due; in fact

even as far back as the early spring of that year. But

we do not find this to be borne out by the testimony.

The insured was in poor health for some months

previous to his death, but as late as December 14,

1926, that is, within a month of his death, he was

actively conducting his business and continued to su-

pervise the prosecution of work under various build-

ing contracts he had made, and which sometimes re-

quired him to travel to nearby towns. Therefore we

are forced to conclude that no such disability existed

as would have entitled the insured to the benefit of

this particular provision of the policy. A partial,

noncontinuous disability was not sufificient. One is

not deemed totally disabled unless he is no longer able

to do his accustomed task and such work as he has

been trained to do, and upon which he must depend

for a living. Metropolitan Life Insurance Co. v.

Hovello, 56 App. O. C. 27'^, 12 F. (2d) 810. 51 A. L.

R. 1040."
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III.

Submission of Proof of Total and Permanent Dis-

ability Was a Condition Precedent to the Waiver
of Premiums and Payment of Disability Benefits.

Let us assume (but not concede) for the consideration

of this point that plaintiff was actually totally and per-

manently disabled during the period covered by the insur-

ance policies in question. There can still be no recovery

by the plaintiff because no proofs of disability were sub-

mitted while the policies were in force. All three of the

policies involved in this case made the submission of proofs

of total and permanent disability before lapse for non-

payment of premium a condition precedent to waiver of

premium and payment of disability benefits. In this con-

nection it may be well to note that policy C provided for

waiver of premiums but no monthly payments in cash.

Section 4 of polices A and B provides, in the first para-

graph [Tr. 56, 85]:

"Said income shall start upon the date of receipt by

the Company at its Home Office during the insured's

lifetime of due proof of total and permanent disability

and continue thereafter for the period of the said

total disability;

and in the second paragraph
|
Tr. 56, 85] :

''The Company zvill zvawc the payment of any

premium falling due after receipt of due proof of

total and permanent disability and during the continu-

ance of the said total disability of the insured."

(Italics ours.)

and in the sixth paragraph [Tr. 57, 86] :

''Immediately upon receipt of due proof of such

total and permanent disability, the benefits shall be-

come effective. * * *"
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and in the ninth paraj^raph
|
Tr. 58, H7] :

"Tliis provision for 'i\)tal and Permanent Dis-

abiHty I>eneRts shall automatically terminate:

( 1 ) U])on default in the payment of any premium;

(2) If this Policy be surrendered for its cash

value * * * "

Tn section 4 of policy C it is i)rovided, in the first para-

graph |Tr. 114|:

"If the insured shall become totally and perma-

nently disabled before the policy anniversary on which

the aj;e of the insured at nearest birthday is sixty

years, the Company zvill zvaive the payment of any

prcniimn falliiuj due after receipt by the Company at

its Home Offiee during the insured's lifetime of due

proof of total and permanent disability. * * * "

(Italics ours.)

and in the fifth paragraph |Tr. 115
|

:

"Immediately upon receipt of due proof of such

total and permanent disability, the benefits shall be-

come effective, subject to the conditions herein pro-

vided."

and in the eighth paragraph [Tr. 116] :

"This provision for Total and Permanent Disability

Benefits shall automatically terminate:

( 1 ) Upon default in the payment of any premium

:

(2) If this Policy be surrendered for its cash

value * * * ."

From these provisions it is clear that under no circum-

stances would plaintiff" have been entitled to any disability

benefits under any of the policies until he had filed proof

of his total i)ermanent disability at the home office of the
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company, and expressly, by the terms of the poHcies them-

selves, the benefits were to begin only upon receipt of due

proof of total and permanent disability. These provisions

for disability are not self-executing. The plaintiff first

asked to submit proofs of his disability in March, 1929.

This was two years after the surrender of policy A and over

twenty-seven months after the date on which policies B and

C had lapsed for non-payment of premiums. Therefore, all

benefits had ceased in accordance with the terms of the

policies providing for automatic termination of disability

benefits upon default in payment of any premium or upon

the surrender of the policy. It is a well-settled rule of law

that prompt payment of premiums in insurance policies

is essential and provisions for such payment are a part of

the contract and are conscionable, valid and enforceable,

and without it the insurance business could not be car-

ried on.

Thompson v. Knickerbocker Life Insurance Co.,

104 U. S. 252, 26 L. Ed. 765

;

Klein v. Nezv York Life Insurance Co., 104 U. S.

88, 26 L. Ed. 662;

As was stated by the 5th Circuit Court, the parties are

entitled to make their own contract, and the business of

life insurance companies is conducted on the theory that

premiums will be promptly paid at the time when they are

due, and if it were otherwise it w^ould cause untold con-

fusion.

McCauiphell v. New York Life Insurance Co.,

288 Fed. 465 (5th Cir.), certiorari denied, 262

U. S. 729;

Sellers v. Continental Life Insurance Co., 30 Fed.

(2d) 42 (4th Cir.);
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aiul in LoiKj v. Monarch Accident Insurance Co., ?>() In-d

(2d) 929 (4tli Cir.), the court stated:

**We start with the general princijjle that in the

absence of special agreement failure to pay an insur-

ance premium when due ipso facto forfeits the policy."

In Nczv York Life Insurance Co. r. Statham, 93 U. S.

24, 23 T.. Ed. 7S9. our Supreme Court stated:

"It must be conceded that promptness of payment
is essential in the business of life insurance. All the

calculations of the insurance company are based on
the hypothesis of i)rompt payments. They not only

calculate on the receipt of the premiums when due
but on compounding interest upon them. It is on
this basis that they are enabled to offer assurance at

the favorable rates they do. Forfeiture for non-pay-
ment is a necessary means of protecting themselves
from embarrassment. Unless it was enforceable the

business would be thrown into utter confusion."

A further citation of authorities on this point seems

useless. It has been held by the United States Supreme

Court and by numerous state courts that provisions such

as those involved here do not save the policy from lapse

by reason of non-payment of a premium at a time when

a disability existed, where proof thereof had not been fur-

nished by the insured. The case of Bcrgholm v. Peoria

Life Insurance Company, 284 U. S. 489, 76 L. Ed. 306,

plainly and emphatically lays down the rules of law that

are applicable to the case before Your Honors. The ap-

pellant has sought to distinguish this case on many

grounds, all of which are more illusory than real. Appel-

lant states ( Ajip. Op. Br. 46)

:

"It is entirely ixxssible that the respondent may seek

some comfort from this decision."
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We do not consider it a question of comfort. It is a

question of stare decisis. In that case the poHcy pro-

vided (307):

"Upon receipt by the Company of satisfactory

proof that the Insured is totally and permanently dis-

abled as hereinafter defined the Company zvill

"1. Pay for the Insured all premiums becoming

due hereon after the receipt of such proof and during

the continuance of the total and permanent disability

of the Insured * ^= * /' (ItaHcs ours.)

We submit that the only possible distinction between this

provision and those before Your Honors is that that pro-

vision used the word "pay" instead of "waive," the prac-

tical result being- the same. The Supreme Court, in dis-

cussing the Marshall case, stated (308)

:

"771 that z'iezv, the obligation to furnish proof was

no part of the condition precedent to the waiver; but

such proof might be furnished zmthin a reasonable

time thereafter. Here the obligation of the company

does not rest upon the existence of the disability; but

it is the receipt by the company of proof of the dis-

ability which is definitely made a condition precedent

to an assumption by it of payment of the premiums

becoming due after the receipt of such proof. The

provision to that effect is wholly free from the am-

biguity which the court thought existed in the Mar-

shall policy." (Italics ours.)

Note the language "the ambiguity which the court thought

existed in the Marshall policy." In the case before Your

Honors no court could have "thought" any ambiguity

existed; nothing could be plainer than the language

[Tr. 56] :
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"Waivf:r or Premium, The Comi)any will waive

the payment of any premium falling due after receipt

of fliK" i)r()of of total and permanent disability and

duriuL^ the continuance of the said total disability of

the insured."

The court further stated the well-settled rule (30<Sj:

"It is true that where the ternis of a policy are of

doubtful meaning;, that construction most favorable

to the insured will be adopted. Mutual L. Ins. Co. v.

Hurni Packing Co., 263 U. S. 167, 174, 68 L. Ed.

235, 2^H, 31 A. L. R. 102, 44 S. Ct. 90] Stipcich v.

Mctroi)olitan L. Ins. Co., 277 U. S. 311, 322, 72

L. Ed. 895. 900, 48 S. Ct. 512. This canon of con-

struction is both reasonable and just, since the words

of the policy are chosen by the insurance company;

but it furnishes no zvarrant for avoiding hard conse-

quences by importinq into a contract an ambiguity

zvhich otheru'ise zvould not exist, or, under the guise

of construction, by forcing from plain zvords unusual

and unnatural meanings." (Italics ours.)

Appellant makes the extremely interesting observation re-

garding the Bergholm ca.se ( App. Op. Br p. 46)

:

"It is to be noted that in the Bergholm case no

equitable excuse was offered for failure to give the

notice recjuired by the terms of the policy."

Appellant, however, unwarrantedly assumes that they have

offered a \alid. equitable excuse for failure to give the

notice reciuired. Even had they done so, the Supreme

Court in the Bergholm case covered and answered that

argimient. stating on page 308:

"As long ago pointed out by this court, the condi-

tion in a policy of life insurance that the policy shall
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cease if the stipulated premium shall not be paid on

or before the day fixed is of the very essence and sub-

stance of the contract, against zvhich even a court of

equity cannot grant relief. Klein v. New York L.

Ins. Co., 104 U. S. 88, 91, 26 L. Ed. 662, 663; New
York L. Ins. Co. v. Statham, 93 U. S. 24, 30, 31, 23

L. Ed. 789, 791, 19 Am. Rep. 512; Pilot L. Ins. Co.

V. Owen (C. C. A. 4th) 31 F. (2d) 862, 866. And
to discharge the insured from the legal consequences

of a failure to comply with an explicitly stipulated

requirement of the policy, constituting a condition

precedent to the granting of such relief by the in-

surer, would be to vary the plain terms of a contract

in utter disregard of long settled principles." ( Italics

ours.)

In particular note "against which even a court of equity

cannot grant relief." Considering the case as a whole and

analyzing each portion, we find that it still remains an

unsurmountable obstacle in the path of appellant's hope

for recovery. It is a square authority for the position

taken by the trial court in the instant case and for re-

spondent's case here before Your Honors. Numerous

state courts have adopted this same rule in construing

similar provisions in insurance policies.

The Circuit Court for the 4th Circuit in Pilot Life In-

surance Co. V. Owen, 31 Fed. (2d) 862, was dealing

with a very similar case. That case involved a policy

containing very similar provisions to those before Your

Honors. No proofs of disability were ever furnished the

company, nor was any claim presented until after the

death of the insured. The plaintiff in that case claimed

that the insured was disabled before the last regular
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prcniiuni bccanu- (hie. While the court stated that the

evidence did not so sliow. it went further and heUl that

for the (Hsabihty benefit to be ojjerative, there must be

not only satisfactory proof juiven to the company of total

continuous disability of the insurerl. but that also the in-

sured must submit written re(|uest that the company waive

payment of premiums as they become due, meaning" not

those in default but those subsequently to become due.

The lower court ^ave jud.c^ment against the life insurance

company, which was reversed by the Circuit Court.

In Coitrson v. Nczv York Life Insurance Co., 295 Pa.

519, 145 Atl. 530, the policy provided for waiver of pay-

ment of i)rcmiums "hereafter becoming due" if the in-

sured "shall furnish proof to the company that he has

become totally and permanently disabled by bodily in-

juries or a disease." After paying one annual premium

the insured became mentally deranged and hence disabled.

He made no claim at the time and for seven years there-

after paid all i)remiums falling due. He died and his

administratrix brought suit for recovery of the seven

annual premiums paid during the insanity of the insured.

The court held that the administratrix could not recover,

stating

:

"We do not regard tlie giving of notice of dis-

abilitv as a condition subsequent but as a condition

precedent. It is S(^ by the very terms of the policy.

The company was to only waive the premiums and

endorse the waiver on the policy // the policyholder

had furnished proof satisfactory to the company of

his disability. It was the judge of the proofs. The

requirement of notice of disability before the com-

pany acted was a salutary one. Tt enabled the com-
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pany to investigate before waiving payment of the

premiums and guarded it against malingerers and

frauds." (Italics ours.)

It is to be noted that in the policies before this court the

provisions setting forth that disability benefits were to

begin only after receipt of due proof of disability are

much clearer than those in the Pennsylvania case.

In Illinois Bankers Life Association v. Byassee, 27

S

S. W. 519 (Ark.), the life insurance policy lapsed nearly

eight months before the death of the insured, and the

court held that the insured was bound to ascertain

whether or not she was permanently disabled within the

meaning of the policy and give notice within the time

stipulated in the policy (before lapse for non-payment of

premiums) in order to recover on such a claim.

Nezv England Mutual Life Insurance Co. v. Reynolds,

116 So. 151 (Ala. 1928), is another square authority for

the holding of the trial court. In this case the insured

became disabled by insanity during the period covered by

the policy. The policy lapsed for non-payment of pre-

miums. Two years later the beneficiary brought suit for

the proceeds of the policy, claiming that since the insured

in fact became disabled while the policy was in force, the

company was bound to waive all premiums thereafter fall-

ing due, even though no proofs of total disability had been

submitted by the insured or by anyone on his behalf. The

Alabama court held the defendant not liable and sustained

the principle that receipt of due proof of disability was a

condition precedent to the liability of the company,

stating

:
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"We arc of tlic opinion that furnishing prrxjf of

disability to the insurance company is made a condi-

tion precedent to the waiver of jiremium payments

under the sui)plemental aj^reement set out in the

special plea above. This agreement declares: 'If the

insured shall furnish due proof to the company at

its home office in the city of Boston that he lias be-

come totally disabled by bodily injury or disease

the company will waive i)ayment of each preium as

it thereafter becomes due during- the continuance of

disability.' Intervening clauses name the conditions

imder which such benefits are allowed and define the

character of disability. They must all concur, to

make the waiver efifective, that the furnishing of

])roof is the specific condition upon which the com-

l)any 'will' waive each i)remium 'thereafter' to be-

come due. 'Thereafter' clearly refers to the date

of furnishing proof. The clause is in no way am-

biguous or devoid of meaning.

"The entire structure of the agreement negatives

the idea of a self-operating waiver in the event of

total disability which embodies a contractual obliga-

tion of the company to waive premiums when 'due

proof is furnished.' Manifest reasons appear for

thus limiting the agreement. The premium named

in the policy of life insurance is the consideration

for the contract. Its prompt payment is the life of

the business. By the contract the renewal premium

carries i)rotection to a fixed date. Unless renewed

by another stipulated premium it lapses and the rights

of the insured are measured by the non-forfeiture

provisions—usually certain options for cash surrender

value, ]")aid-up insurance, or extended term insur-

ance. '*" * *

"This case will illustrate the conclusion that may
result that a policyholder still has a policy in force
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by reason of the waiver of premiums without any

notice thereof to the insured."

In Wick V. Western Mutual Life Insurance Company,

175 Pac. 953 (Wash. 1918), the terms of the policy

were substantially the same as those in the case at bar.

The insured became disabled while the policy was in

force, but made no claims for benefits until after the

policy had lapsed for non-payment of premiums. The

Supreme Court held that proof of disability should have

been submitted to the company on or before the date

when the payment fell due.

In Jones v. New York Life Insurance Co., 290 Pac.

333 (Wash.), the insurance company had received letters

in which it was informed that the insured was or had

been ill. The company paid some of the benefits and

then undertook to recover them. The Supreme Court

of Washington in that case held that the insured was not

entitled to total and permanent disability benefits for any

period preceding- the presentation of the proofs of the

insured.

In Brams v. New York Life Insurance Co., 299 Pa. 11,

148 Atl. 855, the policy contained a provision:

"Upon receipt at the company's home office, before

default in payment of premium, of due proof that

the insured is totally disabled, as above defined, and

will be continuously so totally disabled for life

* * * the following- benefits will be granted."

Before lapse in payment of premium the insured's sister

wrote the company that the insured was sick and would

pay his premium as soon as he recovered. No notice
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(.)1' disability was furnished and the i)remium was never

paid. The insured died and a claim was made on his

policy. The Pennsylvania Supreme Court held that the

letter written by the insured's sister was not a compliance

with the provisions of the contract, and that the insured

and his beneficiary were bound to have made the prfx>t

prior to default.

In Hanson z'. Insurance Co., 229 111. App. 15. it was

held (quotinjT^ from the syllabus) :

"Where a life policy provides for the waiver of

premiums during- * * * until disability * * *

upon the furnishing * * * q£ proof * * * Qf

such disability and the endorsement thereby by the

insurer on the agreement and * * the insured

was disabled five days before his premium was due

and died after the due date without payment thereof

or without making any proof of disability, there

could be no recovery on the policy."

As against these well-reasoned and firmly established

authorities, we find several cases cited by appellant, prac-

tically all of which are from Kentucky and Texas (two

jurisdictions noted for their ultra liberal doctrines). The

Marshall case and other cases cited by appellant are easily

distinii^uished from the instant case on at least two dif-

ferent grounds : The first is stated in the Marshall case

at page 979 ( App. Op. Br. p. 45 )

:

*'A construction makincj the disability benefits to

begin as of the time of proof might be all right where

such benefits are sought zvhile the insured is lizifig.

but a disability proi'ision such as the one to be con-

strued zi'here the disability occurs near the due date

of the premium and continues until death, is made
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worthless by holding that the proof of disability and

not the disability itself, makes it operative." (Italics

ours.)

and, second, in all of appellant's cases proof of disability

within a reasonable time is required.

In the case before Your Honors the insured is still

alive. Proof of disability was submitted over three years

after the alleged disability commenced and two years after

applications were made for disability benefits from the

Acacia and Metropolitan insurance companies. At the

outset it might be well to note that practically all of the

cases cited by appellant, like the Marshall case, involved

the death of the insured and submission of proofs of dis-

ability within a very short time thereafter.

The case of Minnesota Mutual Life Insurance Co. v.

Marshall, 29 Fed. (2d) 977 (App. Op. Br. 41), is easily

distinguished from the case at bar on its facts. The

premium fell due on October 14, 1926. There was a

grace period of thirty days, which continued the poHcy

in force to and including November 14, 1926. Plaintiff

was operated on for appendicitis November 16, 1926, and

died November 29th. The jury found he had become

totally and permanently disabled prior to November 14,

1926. Between the dates when the policy was in force,

November 14th, and November 29th, the date of his

death, a period of fifteen days elapsed, while in the case

at bar, aopting plaintiff's own theory, a period of three

years elapsed. We do not believe the above court, or

any court, would or could have made the same ruling-

had three years elapsed instead of fifteen days. In regard

to this situation the court stated (978)

:
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"On tlic (|iiestion of vvlicn the time of waiver of

tlie payment of j)remiiims begins under the poh'cy

provisions similar to those quoted, there are two

lines of decisions, one holdimj that proof of disability

fixes the lime zvhcn the zvaiz>er be(/ius, and the other

holdincj that the time of tvaiver is the time of dis-

ability and that a reasoiiable time thereafter is al-

lowed to make proof of sueh disability, and that if

death occurs before the proof of disability is made,

althoui^h after the due date of the premium, the

insurance company is liable where the disability arises

before the due date of the premium and continues

until death." (Italics ours.)

and also the statement (|uoted supra.

Southern Life Insurance Co. 7'. Hazard, 148 Ky. 465,

146 S. W. 1107 (Api). O]). Br. 46), is also cited. In

this case also the insured died and proofs were furnished

within a reasonable time, /. c., within seven weeks.

Merchants Life Insurance Co. v. Clark (Tex. Civ.

App.), 256 S. W. 969 (App. Op. Br. 48), is also cited.

The facts in this case show that there was a failure to

present proof within thirty-five days, as distinguished

from the case before Your Honors, where the failure

to present proof continued for three years. And, again,

in this case the insured died.

The next case cited is Missouri State Life Insurance

Co. V. LeFei^ere (Tex. Civ. App.). 10 S. W. (2d) 267

(Apj). Op. Br. 49). Here the assured's premium was

due April S, 1927. He became disabled February 20.

1927, and died June 6th of that year. The lapse of time

from the date of default to the date of death was fifty-

eight days. The court stated in its opinion (269) :
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"We also think under the circumstances of this

case that a duty rested upon anyone to make the

proof within a reasonable time after the same could

be made, and that the offer of appellee to make

such proof on June 17, 1927, after the death of the

assured on June 6, 1927, was within a reasonable

time after the same could be made."

In this case, in spite of so short a time, namely, fifty-

eight days, we note that the court apparently justified its

decision on the fact that the assured was under both a

mental disability and a physical disability, which made

him unable to give a notice of disability or present a

claim. In the case before Your Honors there was no

such disability existing. While it may be true that the

pneumonia and pleurisy kept Mr. McCulloch in his bed

for some time, the evidence is clear that he was up and

about the hospital when he returned to it until the time

he went out of business. The evidence was clear that he

found time enough to file a claim with two other insur-

ance companies stating that his disability commenced as

of a date different than the date presented in this case;

and, further, he then, after submitting proofs to those

companies, waited two years and more before making

any claim upon the defendant here.

The next case cited is Metropolitan Life Itisuranee Co.

V. Carroll (Ky.), 273 S. W. 54 (App. Op. Br. 51).

Here the assured's premium became due June 27, 1923,

with a grace period of thirty-one days. The assured

became totally and permanently disabled July 19th and

died July 30th of that year. Here again is a trivial lapse

of time of a mere seventeen days and the court, in its
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decision, relies upon tlic physical disability of the assured

to present a claim ur make jjroof. Xote that this is also

a death case.

On pat^e 52 of ai)pellant's opening brief we find the

case of Fidelity Mutual Life Insurance Co. v. Gardner's

Administrators, 233 Ky. 88, 25 S. W. (2d) 69. In this

case i)ermanent and total disability occurred within the

grace period alter the uni)aid premium fell due. Notice

of death, etc., was given two weeks after the grace period

expired. The court stated:

"Three days after the death his administrator

offered to prove his prior disability and death. Clearly

this was within a reasonable time."

The lapse of time here was trivial and the court em-

phasized the fact that the disability occurred within the

grace period and that proof thereof was made within a

reasonable time. This case, too, was a death case.

The ne.Kt case cited is Bank of Conuncrce & Trust Co.

V. Nartlizvestern National Life Insurance Co. (Tenn.),

26 S. \V. {2d) 135 (App. Op. Br. 53). In this case

there was but a lapse of nine days prior to the filing of

the claim, and this case also involved the death of the

assured.

The next case is Mid-Continent Life Insurance Co. v.

Hubbard (Tex.), 52 S. \V. (2d) 701 (App. Op. Br. 53).

Here there was a lapse of approximately fourteen days

and the court discussed the insured's physical disability to

present his claim. This, too, was a death case.

The next case is Inter-Southcrn Life Insuram'e Co. v.

Hughes' Committee, 224 Ky. 405, 6 S. W. (2d) 447
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(App. Op. Br. 55). This case is out of point. It in-

volved a question of insanity and tlie fraudulent act of

an insurance company in taking up an insurance policy

of an insane insured.

The next case is I^evan v. Metropolitan Life InsuroMce

Co., 138 S. C. 253, 136 S. E. 304 (App. Op. Br. 56).

Here the premium fell due June 5, 1923. The grace

period of the policy extended it to July 5th of that year.

The insured was insane when the premium fell due in

June and was sent to an insane hospital late in the year.

He died January 12, 1924. The claim was made within

six months after the insured was permanently and totally

disabled, and more noteworthy is the fact that the court

found that by reason of his condition, the insured was

not able to give notice to the company. In spite of the

majority opinion, there is a, well-considered dissenting

opinion quoting numerous authorities to the contrary.

We submit that the facts in this case are much different

from those in the case at bar, especially in that the time

within which the notice was given was at least reasonable,

and here, too, was a death case.

Appellant cited McColgan v. New York Life Insurance

Co., 36 Ohio. App. 123, 172 N. E. 849 (App. Op. Br.

56). Here notice of disability and death was given to

the company within six months after the default, and

this also was a death case.

The next case cited is State Life hisurancc Co. v. Fann

(Tex.), 269 S. W. Ill (App. Op. Br. 57). The insured

became disabled April 1, 1922, by reason of insanity.

The premium note he had given fell due June 20th of

that year. He died November 6, 1923. The insured.
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iK-iiii;- insane, was nndcr a mental disability which pre-

vented his making proof. This was a death case, and

the lapse of time was much less than that in the case

before Your llonors. There is tio claim that Mr. Mc-

Culloch was physically unable to sign or present the pro<jf

of disability at least as early as the time when he i)er-

formed similar acts in respect to the Metropolitan and

Acacia jiolicies, at which time he knew of his condition.

Appellant also cites llagcman v. Equitable Life Assur-

ance Society (Ky.), 282 S. W. 112 (App. Op. Br. 59).

Here the assured became permanently and totally disabled

June 5, 1923. The premium fell due September 1st of

that year. He gave a report on July 15, 1923, of his

illness, but defined it as partial disability. The court

held, however, that the information was in the hands of

the company as to disability, and even though the assured

had classed it as partial, it was, as a matter of law, total.

We do not consider the case applicable to the facts in

the case at bar.

Aetna- Life Insurance Co. z'. Palmer, 159 Ga. 321. 125

S. E. 829 (y\pp. Op. Br. 60), is cited. This case, how-

ever, is not in point and does not involve the question of

giving any notice. The question involved was whether

or not plaintiff could recover if he became totally and

permanently disabled during the grace period of the

policy.

Hawthorne z'. Travelers Protectire Assn.. 112 Kan.

356, 210 Fac. 1086 (App. Op. Br. 61), does not involve

any of the (luestions involved in the instant case. It

concerns a healtli and accident policy. There was no
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default in the payment of any premium and there was

no question of waiver of premium involved.

The other cases cited by appellant are not even claimed

to be applicable.

We submit that even a cursory examination of the

cases just discussed shows that they are all cases involving

the death of the insured and cases where the insured, by

reason of his disability or death, was prevented from

making- proof of claim, and most striking of all is the

language of the court in most of them that proof was

made within a reasonable time. In discussing these cases

we have not attempted to go into the language of the

policy in each, but have discussed the cases upon the

merits as brought forth by the facts involved. The pro-

visions in many of the policies involved in those cases

were entirely different from those before Your Honors,

and we submit that in this case proof of disability should

have been furnished while the policies were in force.

IV.

Plaintiff's Cause of Action Is Barred by Plaintiff's

Laches.

Independent of other reasons why plaintiff cannot re-

cover in this case, we find that defendant was greatly

prejudiced by the laches of plaintiff in the presentation

of his claim. Laches, to bar relief, imputes some degree

i

of fault. It is certain that at least as far back as August,

1927, when plaintiff made proof to Metropolitan and

Acacia, he knew his condition. We contend that, even

if it could be construed that the lapsed and surrendered

policies could have been construed to be in force at that
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lime, l)()tli in law .'incl in fact he knew llieir provisions.

The law is clear that ])arties are held to a reasonable

de^i^ree of dilijj;^ence in learning of, as well as enforcinf^^,

their rii^^hts, and nej^^ligence is no excuse f(^r if^norance.

l^arkc IK ningham, 123 C'al. 163.

Tn ^^ter v. Smith, 243 111. 57, 91 N. E. 770, the court

stated

:

"Persons cannot close their minds to every avenue

of information and knowledge, benumb acquisitive

instinct with indifference and subsequently expect

courts to relieve them from their self-imposed

ignorance."

In Broaddtis v. Broaddus, 144 \'a. 727, 130 S. E. 794,

it was stated

:

"The test is not what the plaintiff knows, but what

he might have known by the use of the means of

information within his reach w'ith the vigilance the

law requires of him."

In Scrauton Gas & Water Co. r. Lackauwiua. etc., Co.,

167 Pa. 136, 31 Atl. 4S4, it was stated:

*'Three years now- is longer in events and progress

than tw-enty years some centuries ago, when the

statutes of limitation were adopted in England."

Note:

VVillkwis V. Woodruff, 36 Colo. 28, ^5 Pac. 90,

holding that the disadvantage resulting from

delay may come from a variety of causes, in-

cluding the death of parties or witnesses.

See, also:

Hammond v. Hopkins, 143 U. S. 224;

Klcinclaus v. Dutard, 147 Cal. 245.
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Plaintiff will undoubtedly argue that the defendant has

had the use of the money which it would have been pay-

ing plaintiff if plaintiff had acted promptly. However,

we submit that if plaintiff had acted promptly, the de-

fendant could have made an investigation of the facts

and further physical examinations could have been made

of the plaintiff to determine what his true condition was.

Further examination might have disclosed what Dr.

Anderton found when he examined Mr. McCulloch in

February, 1927, and a score or more doctors who could

have made such investigation and examination might well

have been before the trial court to testify as to what

they found. At least they could have learned the true

facts. The record in this case also discloses that Don

Carrell, the one material witness for the defendant upon

the matter of the notes and checks, was actually upon

his deathbed when the case was tried [Tr. 228].

The plaintiff, by his delay in bringing this suit, has

made it practically impossible for the defendant to pre-

pare a complete and unambiguous defense. Equity re-

gards stale claims with disfavor and long lapse of time

unexplained. Even one year, of itself not a bar to relief

under the statute of limitations, operates by way of evi-

dence against the justice of the right asserted. It not

only subjects plaintiff's case to more severe criticism and

scrutiny than it would otherwise receive, and exacts of

him a higher degree of proof than would otherwise be

required, but moves the court to look with more indul-

gence on the evidence adduced by the defendant. This
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is the rule in both the federal courts and in the California

courts.

Pond Creek Coal Co. v. Hatfield. 239 Fed. 622;

Updike V. Mace, 194 Fed. 1001 :

Elliott V. Bunee, 10 Cal. App. 741.

Regardless of the other defenses established by the

defendant, we submit that the laches of plaintiff alone

should bar his recovery.

Conclusion.

A review of the facts of this case and the law af>-

plicable thereto discloses that the conditions in the policies

involved make submission of proofs of total disability be-

fore a default in payment of premium a condition pre-

cedent to recovery. A review of the precedents discloses

that the more enlightened courts ever\'\vhere hold that

unless such proofs are submitted while the policy is in

force, the insured or his estate or beneficiary cannot re-

cover. The few remaining decisions are uniform in hold-

ing that proof of disability must be submitted within a

reasonable time, and no case has been cited where the

lapse of time after the alleged disability consisted of more

than six months. The record in this case clearly shows

that defendant was greatly prejudiced by the delay of the

plaintiff in presenting his claim.

We therefore respectfully submit that the judgment

of the trial court should be affirmed.

Robert Dechert Esq., and

O'Melveny, Tuller & M\'ers and

J. R. Girling and

L. M. Wright,

Attorneys for Appellee.
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In the District Court of the United States, for the

District of Idaho, Southern Division.

HENRY K. PERSONIUS,

Plaintiff,

vs.

UNITED STATES OF AMERICA,

Defendant.

No. 1676

COMPLAINT

Filed December 10, 1931

COMES NOW, The plaintiff in the above entitled

action and complaining of the defendant alleges as fol-

lows, to-wit:

First Cause of Action

I.

That the plaintiff herein is now a resident and citizen

of Boise, County of Ada, State of Idalio, in the South-

ern Division of the District of Idaho.
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II.

That this action is brought under the War Risk In-

surance Act of October 6, 1917, and the World War
Veterans Act of June 7, 1924, and amendatory acts,

and is based upon a pohcy or certificate of insurance

issued under said acts to the plaintiff by the defendant.

III.

That on the 16th day of June, 1916, the plaintiff en-

listed for military service in the United States Army
and served as a member of said United States Army
continuously until he was honorably discharged from

said United States Army on the 27th day of February,

1920.

IV.

That while in the said United States Army, and dur-

ing the period between his said enlistment, and his hon-

orable discharge as aforesaid, this complainant, desiring

to be insured against the risks of war, and on or about

November , 1917, applied for a policy of war risk

insurance in the sum of Five Thousand ($5,000.00)

Dollars, and at the time of said application authorized

the deduction from his service pay of all premiums that

might become due thereon, and thereafter there was de-

ducted from his monthly pay certain sums of money as

premiums for said insurance to and including the month

of February, 1920.
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V.

That a certificate of war risk in.suraiice was duly is-

sued by the terms whereof the defendant agreed to pay

the plaintiff $28.75 per month in the event that he suf-

fered total and permanent disability, but that no policy

of insurance was ever delivered to the plaintiff, and said

certificate has been lost.

VI.

That while this plaintiff was in the military service of

the United States as aforesaid and during the World

War, and subsequent to the effective date of said insur-

ance, and while said policy was in full force and effect,

this plaintiff on October 31, 1918, while engaged in

armed combat with the armed forces of the Central

Powers, was wounded by being struck in the left leg by

a fragment of high explosive shell, which caused a de-

struction of bone substance in the tibia and fibula, a con-

tracture of the plantar tendon, a shortening of the left

leg, an atrophy of the left leg, an infection of the left

leg, and osteimyolitis of the bones of the left leg, and

the plaintiff has continuously suffered from and been

afflicted with said injuries and diseases from October

31, 1918, and this plaintiff is informed and believes, and

upon information and belief alleges the fact to be that as

a result of said injuries and diseases the said plaintiflp

became and was, on October 31, 1918, and during the

time said insurance was in full force and effect, totally

disabled, and that such total disabihty was founded
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upon conditions which made it reasonably certain that

it would continue throughout his life and that he was

totally and permanently disabled from October 31,

1918, until January 1, 1929. That by reason thereof

he became entitled to receive from the defendant the

sum of $28.75 per month from October 31, 1918, to

January 1, 1929.

VII.

That heretofore and upon the 4th day of February,

1931, this plaintiff demanded of the defendant in writ-

ing payment of the benefits of said war risk insurance,

and on said date filed with the United States Veterans

Bureau a written claim for said war risk insurance, but

said defendant and said United States Veterans Bureau

and the Director thereof have disputed and disallowed

the claim of this plaintiff and have failed and refused

and now fail and refuse to make payments thereunder,

and that said claim was denied by defendant on the 5th

day of December, 1931; that the period of time elaps-

ing between the filing of said claim with the United

States Veterans Bureau and the denial thereof was more

than five months; that a disagreement exists between

the plaintiff and defendant and that said disagreement

has existed since the 5th day of December, 1931.

Second Cause of Action

As a second cause of action plaintiff complains and

alleges

:
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I.

As paragraph I plaintiff hereby incorporates the al-

legations contained in Paragraphs I, III, V, VI
and VII of his first cause of action as fully and com-

pletely as if set out herein in full.

II.

That while in the said United States Army, and dur-

ing the period between his said enlistment, and his hon-

orable discharge as aforesaid, this complainant, desiring

to be insured against the risks of war, and on or about

February , 1918, applied for a policy of war

risk insurance in the sum of Five Thousand (.%5,000.00)

Dollars, and at the time of said application authorized

the deduction from his service pay of all premiums that

might become due thereon, and thereafter there was de-

ducted from his monthly pay certain sums of money as

premiums for said insurance to and including the month

of February, 1920.

WHEREFORE, This plaintiff demands judgment

against the defendant upon his fiist cause of action in

the sum of $28.75 per month from the 31st day of Octo-

ber, 1918, until January 1, 1929, and upon his second

cause of action in the sum of $28.75 per month from

October 31, 1918, until January 1, 1929, together with

interest thereon, and his costs and disbursements herein

incurred, and attorneys' fees; and that this court deter-

mine what is a reasonable fee to be allowed plaintiff's
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attorneys, and direct the payment of said fee to plain-

tiff's attorneys.

HAWLEY & WORTHWINE,
Aesidence; Boise, Idaho,

Attorneys for Plaintiff.

(Duly verified)

(Title of Court and Cause.)

DEMURRER:

Filed February 4, 1932

COMES NOW the defendant in the above entitled

cause and demurs to plaintiff's Complaint on file herein,

generally and specially, upon the following grounds,

to-wit

:

I.

That the first cause of action of plaintiff's Complaint

does not set forth facts sufficient to constitute a cause

of action against this defendant, in this : That it appears

on the face of the complaint as pleaded in said first cause

of action, that the plaintiff is not now, and that he never

has been, permanently and totally disabled, but that the

diseases as set forth in Paragraph VI of said first cause

of action were only temporarily disabling.
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II.

That the second cause of action of phiintiff's com-

plaint does not set forth facts sufficient to constitute a

cause of action against this defendant, in this: That it

appears on the face of the complaint as pleaded in said

second cause of action, that the plaintiff is not now, and

that he never has been, permanently and totally dis-

abled, but that the diseases as set forth in Paragraph VI
of said second cause of action were only temporarily

disabling.

H. E. RAY,
United States Attorney for the

District of Idaho.

RALPH R. BRESHEARS,
Assistant U. S. Attorney for the

District of Idaho.

Attorneys for the defendant.

(Title of Court and Cause.)

DECLINATION TO PLEAD FURTHER.

Filed June 7, 1932

COMES NOW the plaintiff in the above-entitled

cause and having been advised of the ruling of the

above-entitled Coin-t upon the Demurrer to liis com-
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plaint herein, hereby declines to plead further in the

above-entitled cause.

Dated this 7th day of June,

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

(Service acknowledged)

(Title of Court and Cause.)

JUDGMENT OF DISMISSAL.

Filed June 7, 1932

The above-entitled cause came on for hearing by the

above-entitled Court upon the complaint and the de-

murrer of the defendant to the complaint, and written

briefs were submitted by the respective parties, and the

Court having considered the same, did, upon the 26th

day of May, 1932, render an opinion sustaining the de-

murrer of the defendant to the complaint on file herein,

and the plaintiff herein having filed his declination to

plead further in the above-entitled cause.

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED that the complaint of the plaintiff

and the action herein be and the same is hereby dismissed
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at plaintiff's costs, and the plaintiff having excepted to

the ruling of the Court upon said demurrer and having

excepted to the dismissal of said cause, said excej)tions

are hereby allowed.

Dated this 7th day of June, 1932.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

BILL OF EXCEPTIONS.

Filed June 7, 1932

BE IT REMEMBERED that in this case the plain-

tiff herein filed his complaint in the above entitled Court

on the 10th day of December, 1931, the said complaint

consisting of two causes of action, same being upon sep-

arate policies of war risk insurance issued to the plain-

tiff.

That thereafter on the 4th daj^ of February, 1932,

the defendant herein filed its general demurrer to said

complaint and each cause of action thereof.

And that thereafter the respective parties hereto sub-

mitted written briefs and that the Court duly considered

said written briefs and did upon the 26th day of May,
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1932, render the following opinion and decision upon

said demurrer:

"The demurrer to the complaint is sustained." to

v/hich said ruling the plaintiff duly took an exception,

which exception was duly allowed by the Court.

Whereupon, and upon the 7th day of June, 1932, the

the plaintiff herein filed in the above entitled Court his

refusal to plead further.

Whereupon, and upon the 7th day of June, 1932, the

Court made and entered in the above entitled cause an

order dismissing said complaint, to which order of dis-

missal and ruling of the Court the plaintiff duly took

an exception, which exception was duly allowed.

CERTIFICATE

It is hereby certified that the above and foregoing

proceedings were had in this cause and that this Bill of

Exceptions contains all of the papers relative to or

necessary to the foregoing exceptions, and that it con-

forms to the truth and that it is in proper form.

It is further certified that this Bill is a true bill of ex-

exceptions and that the foregoing exceptions in each

case asked for were taken by the plaintiff, were allowed

by the Court and that this Bill of Exceptions was duly

prepared and filed within the time fixed by the Court

and order of this Court, and is by me duly allowed and

signed as a Bill of Exceptions, and I further certify

that the only papers or documents considered by me in

rendering an opinion sustaining the demurrer of the
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defendant and in entering the order of dismissal herein,

were the following:

1. Complaint of the plaintiff.

2. Denmrrer of the defendant.

3. Declination of the plaintiff to plead further.

That the above and foregoing Bill of Exceptions is

by me duly allowed and signed this 7th day of June,

1932, as a Bill of Exceptions.

CHARLES C. CAVAXAH,
District Judge.

(Service acknowledged)

(Title of Court and Cause.)

STIPULATION FOR SETTLEMENT.

IT IS HEREBY STIPULATED AND
AGREED that the above and foregoing Bill of Ex-

ceptions, which has been examined by the attorneys of

record for the parties to the above entitled action, may

be settled and allowed as plaintiff's Bill of Exceptions

in the above entitled cause and that the Court may sign

the above and foregoing certificate.

Dated this 7th day of June. 1932.

HAWLEY & WORTHWIXE,
Residence. Boise, Idaho,

Attorneys for Plaintiff.
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H. E. RAY,
United States Attorney for

District of Idaho.

RALPH R. BRESHEARS,
Assistant U. S. Attorney.

Attorneys for Defendant.

(Title of Court and Cause.)

PETITION FOR APPEAL

Filed June 14, 1932

The above named plaintiff, Henry K. Personius, con-

ceiving himself to be aggrieved by the orders and rulings

made upon the demurrer in the above entitled cause and

by the order and judgment of this Court dismissing the

same, filed and entered on the 7th day of June, 1932, in

the above entitled cause and proceeding, does hereby ap-

peal from the said ruling on demurrer and the said

judgment of dismissal to the United States Circuit

Court of Appeals for the Ninth Circuit at San Fran-

cisco, California, for the reason and upon the ground

specified in the assignments of error filed herewith, and

prays that his appeal may be allowed; that a citation

issue as provided by law, and that a transcript of the

records, proceedings and papers upon which said judg-

ment was entered as aforesaid, duly authenticated, may
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be sent to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, Cahfornia, and

this plaintiff prays for an order fixing the bond which

the plaintiff shall give to secure to defendant the pay-

ment of costs if said plaintiff should fail to sustain his

contention in said appeal.

Dated this 14 day of June, 1932.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

(Service acknowleged)

(Title of Court and Cause.)

ASSIGNMENTS OF ERROR

Filed June 14, 1932

The above named plaintiff files this as his assignments

of error and contends that the trial court erred in the

following particulars in the above entitled cause:

I.

That the trial court erred in ruling and holding that

the complaint in the above entitled cause did not state a

cause of action.
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II.

That the trial court erred in sustaining the demurrer

to the complaint.

III.

That the trial court erred in entering a judgment of

dismissal of the complaint and action herein.

IV.

That the trial court erred in dismissing the complaint

herein.

Dated this 14 day of June, 1932.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

(Service acknowleged)

(Title of Court and Cause.)

ORDER ALLOWING APPEAL.

Filed June 14, 1932.

Ujion the motion of the plaintiff appearing by his

attorneys, Messrs. Hawley & Worthwine, IT IS OR-

DERED that the appeal of the plaintiff above named

be allowed as prayed for by the plaintiff in said cause,

and it is further ordered that the amount of the bond be
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fixed in the sum of $500.00 as security for defendant's

costs on appeal and it is so ordered.

It is further ordered that a transcript of the record

be forthwith transmitted to the United States Circuit

Court of Appeals for the Ninth Circuit at San Francis-

co, CaHfornia.

Dated this 14th day of June, 1032.

CHARLES C. CAVAXAH,
Judge.

(Service acknowledged)

(Title of Court and Cause.)

CITATION ON APPEAL

Filed June 14, 1932

THE PRESIDENT OF THE UNITED
STATES

TO THE UNITED STATES OF AMERICA.
AND H. E. RAY AND RALPH R. BRE-
SHEARS, ITS ATTORNEYS, GREETING:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit to be held in the City of San Francis-

co, State of California, within thirty days from the date

of this writ, pursuant to appeal filed in the Clerk's

office of the District Court of the L^nited States, for the
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District of Idaho, Southern Division, wherein Henry K.

Personius is plaintiff and you are defendant, to show

cause, if any there be, why the judgment in said appeal

mentioned should not be corrected and speedy justice

should not be done to the parties in this behalf.

WITNESS The Hon. Charles Evans Hughes,

Chief Justice of the Supreme Court of the United

States of America, this 14th day of June, 1932.

CHARLES C. CAVANAH,
United States District Judge

for District of Idaho, South-

Division.

Attest

:

W. D. McReynolds,

(Seal) Clerk.

Service of the within Citation is hereby accepted this

14th day of June, 1932.

H. E. RAY,
District Attorney.

RALPH R. BRESHEARS,
Assistant District Attorney.

(Title of Court and Cause.)

UNDERTAKING ON APPEAL
Filed June 14, 1932

KNOW ALL MEN BY THESE PRESENTS,
That we, Henry K. Personius as principal, and THE
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P'IDELITY AND CASUALTY COMPANY OF
NEW YORK, a corporation, as surety, are firmly held

and bound unto the United States of America in the

sum of Five Hundred ($500,00) Dollars, to which pay-

ment well and truly to be made, we bind ourselves and

each of us, jointly and severally, our heirs, executors

and assigns.

Whereas, the plaintiff in the above entitled cause has

appealed to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California, from

the judgment rendered in the District Court of the

United States for the District of Idaho, Southern Di-

vision, which judgment was made and entered on the

7th day of June, 1932, wherein and whereby Henrj' K.

Personius was plaintiff and the United States of Amer-

ica was defendant.

Now, therefore, the condition of the above obligation

is such that if the said Henry K. Personius shall prose-

cute said appeal to effect and answer all costs if he fails

to make good his plea, then this obligation shall be void,

otherwise to remain in full force and effect.

Dated this 14 day of June, 1932.

HENRY K. PERSONIUS,
Piincipal.

THE FIDELITY AND CASUALTY COM-
PANY OF NEW YORK, a corporation,

By CHAS. W. INIACK,

(Seal) Attorney-in-Fact.

Surety.
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Countersigned by

CHAS. W. MACK,
Resident Agent, Boise, Idaho.

The foregoing bond is hereby approved this 14th day

of June, 1932.

CHARLES C. CAVANAH,
Judge.

(Service acknowledged)

(Title of Court and Cause.)

PRAECIPE FOR APPEAL

Filed June 14, 1932

TO THE CLERK OF THE DISTRICT COURT
OF THE UNITED STATES, FOR THE DIS-

TRICT OF IDAHO:

Sir:

You will kindly prepare and transmit to the Clerk

of the United States Circuit Court of Appeals for the

Ninth Circuit at San Francisco, California, a properly

authenticated record of appeal in the above entitled

cause, including therein the following documents

:

(a) Complaint.

( b ) Demurrer.

(c) Minutes of the court.

(d) Declination to plead further.



United States of America 29

(e) Judgment of dismissal.

(f) Bill of exceptions.

(g) Petition for appeal.

(h) Assignments of error.

(i) Order allowing appeal.

(j) Citation.

(k) Undertaking on appeal.

(1) Praecipe for appeal.

(m) Any other file, paper or assignment required

to be incorporated in the transcript herein mider the

practice of the United States Circuit Court of Appeals

for the Ninth Circuit.

Dated this 14 day of June, 1932.

HAWLEY & WORTHWINE,
Residence: Boise, Idaho,

Attorneys for Plaintiff.

Service of the foregoing Praecipe for Appeal is here-

by acknowledged this 14 day of June, 1932.

H. E. RAY,
United States Attorney.

RALPH R. BRESHEARS,
Assistant U. S. Attorney.

(Title of Court and Cause.)

STIPULATIOX

Filed June 14, 1932
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IT IS HEREBY STIPULATED By and be-

tween H. E. RAY, United States Attorney for the Dis-

trict of Idaho, and RALPH R. BRESHEARS, As-

sistant United States Attorney for the District of Ida-

ho, attorneys of record for the appellee, and HAW-
LEY c^ WORTHWIXE, attorneys of record for the

appellant, that in printing the abstract of record in the

above entitled cause that all titles of papers, accept-

ances of ser"STice and verifications may be omitted save

and except that the complaint shall bear the title of said

cause.

Dated this 14- day of June. 1932.

HAWLEY & WORTHWIXE,
Residence: Boise. Idaho,

Attornci/s for Plaintiff.

H. E. RAY.
L^nited States Attorney.

RALPH H. BRESHEARS,
Assistant L^. S. Attorney,

Attorneys for Defendant.

(Title of Court and Cause.)

CLERK S CERTIFICATE

I. W. D. J^IcREYXOLDS, Clerk of the District

Court of the United States for the District of Idaho,

do hereby certify the foregoing transcript of pages num-
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bered from 1 to lU inclusive, to be full true and

correct copies of the 2>leadings and proceedings in the

above entitled cause, and that the same together con-

stitute the transcript of the record herein upon apjjeal

to the United States Circuit Court of Appeals for the

Ninth Circuit as requested by the Precipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $38.70 and that the same has

been paid by the appellant.

Witness my hand and the seal of said Court this

8th day of July, 1932.

W. D. McREYNOLDS,
Clerk.

(Seal)
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IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

HENRY K. PERSONIUS,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

BRIEF OF APPELLANT

Upon Appeal from flic United States District Court, for
the District of Idaho, SoutJicru Division.

HON. CHARLES C. CAVANAH, District Judge

STATEMENT OF THE CASE

The single point involved in this case is whether or not

the Court committed error in sustaining a demurrer, in

its nature special, to the complaint on file herein. This in

turn involves the sole question as to whether a veteran can

recover under a war risk insurance policy where he was

permanently disabled and also totally disabled for a con-

tinuous period of more than ten years, and then recovers

from his total disability, but not from his permanent dis-

ability.
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The complaint (Ts. 11-16) sets out the following

facts

:

(a) That the plaintiff was a resident of Idaho.

(b) That the action was brought under the terms of

the War Risk Insurance Act.

(^c) That the plaintitt served in the United States

Army from the 16th day of June, 1916. until the 27th day

of September, 1920.

(d) That he applied for two policies of war risk in-

surance in the amount of $5,000.00 each, and that the

application was made in November, 1917.

(e) That the certiticates evidencing said insurance

were issued, but have been lost.

The necessary jurisdictional fact concerning a dis-

agreement is alleged (Ts. 14). The only allegation out

of the ordinary is that contained in Paragraph VI of the

complaint, and in Paragraph VI it is set out that on Octo-

ber 31, 1918, the plaintiff" suffered a severe injury while

engaged in armed combat with the armed forces of the

Central Powers, and that he became afflicted with osteo-

myelitis and other disabilities, and it is then set forth

:

''And the plaintiff' has continuously suffered from

and been afflicted with said injuries and diseases

from October 31. 1918. and this plaintiff' is informed

and believes, and upon information and belief alleges

the fact to be that as a result of said injuries and

diseases the said plaintiff* became and was, on Octo-
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ber 31, 1918, and during the time said insurance was

ill full force and effect, totally disabled, and that such

total disability was founded upon conditions which

made it reasonably certain that it would continue

throughout his life and that he was totally and per-

manently disabled from October 31, 1918, until Jan-

uary 1, 1929." (Ts. 13-14).

To this complaint and to each cause of action thereof,

the defendant interposed a demurrer as follows

:

'That the first cause of action of plaintiff's com-

plaint does not set forth facts sufficient to constitute

a cause of action against this defendant, in this:

That it appears on the face of the complaint as plead-

ed in said first cause of action, that the plaintiff is not

now, and that he never has been, permanently and

totally disabled, but that the diseases as set forth in

Paragraph VI of said first cause of action were only

temporarily disabling." (Ts. 16).

Paragraph II of the demurrer directed to the second

cause of action is in the exact words above quoted. This

demurrer was submitted to the Court and by the Court

upon the 26th day of May, 1932, was sustained (Ts. 20).

The plaintiflf declined to plead further (Ts. 17). and on

June 7, 1932, the Court entered a judgment of dismissal

of the complaint (Ts. 18-19). Exceptions were duly pre-

served (Ts. 18-19-20) and the appeal duly taken.
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SPECIFICATIONS OF ERROR.

We believe that we can clearly and understandingly

state our position by making specifications of the points

upon which we rely and under each specification refer to

the assignments of errors pertaining thereto and by

which the point is raised.

SPECIFICATION NO. 1.

THAT THE COURT ERRED IN RULING THAT
THE COMPLAINT DID NOT STATE A CAUSE
OF ACTION AND IN SUSTAINING DEFEND-
ANT'S DEMURRER AND IN DISMISSING THE
COMPLAINT.

First Assignment.

That the trial court erred in ruling and holding that

the complaint in the above entitled cause did not state a

cause of action (Ts. 23).

Second Assignment.

That the trial court erred in sustaining the demurrer to

the complaint (Ts. 24).

Third Assignment.

That the trial court erred in entering a judgment of

dismissal (Ts. 24).

Fourth Assignment.

That the trial court erred in dismissing the complaint

herein.
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POINTS AND AUTHORITIES.

SPECIFICATION NO. 1.

THAT THE COURT ERRED IN RULING THAT
THE COMPLAINT DID NOT STATE A CAUSE
OF ACTION AND IN SUSTAINING DEFEND-
ANT'S DEMURRER AND IN DISMISSING THE
COMPLAINT.

PROPOSITION OF LAW NO. L

THIS BEING AN APPEAL FROM AN ORDER
SUSTAINING A DEMURRER TO A COMPLAINT,
THE COMPLAINT MUST BE CONSTRUED
MOST FAVORABLY TO THE PLAINTIFF.

Paragraph 724, Title, 28, U. S. C. A., R. S. 914.

Section 6701, Idaho Compiled Statutes of 1919

(Section 5-801 Idaho Code Annotated, 1932

edition).

Sommer v. Carbon Hill Coal Co., 89 Fed. 54 (9

C.C. A.)

U. S. V. Parker, 120 U. S. 89, at 94. 7 Sup. Ct.

454.

PROPOSITION OF LAW NO. 2.

VETERANS' POLICIES AND THE STATUTES
AND REGULATIONS APPLICABLE THERETO
SHOULD BE GIVEN A LIBERAL CONSTRUC-
TION IN FAVOR OF THE SOLDIER.

U. S. V. Sligh, 31 Fed. (2d) 735.
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U. S. V. Worley (C. C. A. 8th) 42 Fed. (2d) 197.

U. S. V. Phillips (C. C A. 8th) 44 Fed. (2d) 689.

Quirk V. U. S., 45 Fed. (2d) 631.

U. S. V. Cox, 24 Fed. (2d) 944.

Starnes v. U. S., 13 Fed. (2d) 212.

PROPOSITION OF LAW NO. 3.

THE WORD "PERMANENT" AS CONSTRUED
BY THE COURTS DOES NOT MEAN UNEND-
ING OR ABSOLUTE OR FOREVER.

Texas & Pacific Railroad v. City of Marshall, 136

U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385.

Mead v. Ballard, 7 Wall. 290, 74 U. S. 290, 19 L.

ED. 190.

Soule V. Soule, 4 Cal. App. 97, 87 Pac. 205.

PROPOSITION OF LAW NO. 4.

THE PROVISIONS IN THE ACTS OF CON-

GRESS AND IN THE REGULATIONS PROVID-
ING FOR THE RESUMPTION OF THE PAY-

MENT OF PREMIUMS IN THE EVENT OF RE-

COVERY FROM PERMANENT AND TOTAL
DISABILITY CLEARLY MEAN THAT THE
WORD 'PERMANENT" AS USED IN THE INSU-

RANCE DOES NOT MEAN ALWAYS.

Congressional Record of the 65th Congress, Vol-

ume 55, page 6901.

40 Stat, at Large 409.
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Century Dictionary and Cyclopedia, Volume 3,

page 1802.

Webster's New Jnternational Dictionary, page

685.

Paragraph 512, page 248 of Title 38, U. S. C A.

Regulations and Procedure of the United States

Veterans Bureau, Volume 2, pages 1241 to

1273, Bulletin No. 3.

Regulations and Procedure, United States Vet-

erans Bureau, Part 1, page 9.

Regulation No. 57, Part I, Regulations and Pro-

cedure, United States Veterans Bureau,

page 54.

Penn Mutual Life Insurance Company v. Milton,

127 S. E. 140.

Wenstrom v. Aetna Life Insurance Company, 215

N. W. 93.

ARGUMENT.

THAT THE COURT ERRED IN RULING THAT
THE COMPLAINT DID NOT STATE A CAUSE
OF ACTION AND IN SUSTAINING DEFEND-
ANT'S DEMURRER AND IN DISMISSING THE
COMPLAINT.

In as much as all of our assignments of error relate to

the ruling of the trial court in holding that the demurrer

should be sustained and in the dismissal of the action as a

result of that ruling, we believe that it would serve no
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useful purpose to discuss the various assignments of er-

rors separately, and that the points raised may be consid-

ered under the above and foregoing specification of error.

It will be observed that in Paragraph VI of the com-

plaint (Ts. 13) that the plaintiff alleges that during the

time the policy was in force, and on October 31, 1918, he

was severely injured and also alleges that on October 31,

1918, he became totally disabled and that such total dis-

ability was founded upon conditions which made it rea-

sonably certain that it would continue throughout his life,

and that he was totally and permanently disabled from

October 31, 1918, until January 1, 1929 (Ts. 13-14).

The demurrer filed attempts to specify wherein the com-

plaint is defective, and after alleging that the complaint

does not set forth facts sufficient to constitute a cause of

action, it states as follows

:

'Tn this : That it appears on the face of the com-

plaint as pleaded in said first cause of action, that the

plaintiff is not now, and that he never has been, per-

manently and totally disabled, but that the diseases

as set forth in Paragraph VI of said first cause of

action were only temporarily disabling." (Ts. 16).

This demurrer, of course, does not clearly set forth

the facts as contained in the complaint, because it does

not appear from the complaint that the injuries suffered

by the plaintiff were "only temporarily disabling," but on

the other hand it does appear from the complaint that the
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plaintiflf was i)cnn,'incntly injured, because the complaint

alleges injuries which are in their very nature permanent

and in addition states:

"And the plaintiff has ccjntinuously suffered from

and been afflicted with said injuries and diseases

from October 31, 1918." (Ts. 13).

And in addition the complaint sets forth very clearly

that on October 31, 1918, the plaintiff" became totally dis-

abled and then charges permanent disability in the words

of the policy as found in Regulation No. 11, which regu-

lation has been the basis for the determination of total

and permanent disability in every single case that has

been decided involving war risk insurance, and is a part

of the contract, and the complaint alleges that the plain-

tiff's total disability which he suffered on October 31,

1918, "was founded upon conditions which made it rea-

sonably certain that it would continue throughout his life

and that he was totally and permanently disabled from

October 31, 1918, until January 1, 1929."

Undoubtedly the view of the defendant .which view

the trial court adopted, is that under the contract of insu-

rance it was impossible for the plaintiff" ever to have been

totally and permanently disabled if he is not now totally

and permanently disabled. We believe that this view vio-

lates the terms of the statutes providing for war risk in-

surance, and the regulations governing the same, which

statutes and regulations are in fact parts of the policy.
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PROPOSITION OF LAW No. 1.

THIS BEING AN APPEAL FROM AN ORDER
SUSTAINING A DEMURRER TO A COMPLAINT,
THE COMPLAINT MUST BE CONSTRUED
MOST FAVORABLY TO THE PLAINTIFF.

Under the Conformity Act, paragraph 724, Title 28,

U. S. C. A., R. S. 914, the practice, pleadings and forms

and modes of proceedings in this case must conform as

near as may be to the practice, pleadings and forms and

modes of proceeding in the State of Idaho, the district in

which this case arose.

Section 6701 of the Idaho Compiled Statutes of 1919,

(Section 5-801 Idaho Code Annotated, 1932 edition,) is

as follows:

"PLEADINGS LIBERALLY CONSTRUED.

In the construction of the pleading for the purpose

of determining its effect, its allegations must be lib-

erally construed with a view to substantial justice

between the parties."

This court in passing upon a case arising in the State

of Washington, which has similar code provisions to the

State of Idaho, in speaking of a provision of the Wash-

ington Code, which is in exactly the same words as the

above quoted section of the Idaho Code, said

:

"This rule of construction, contrary to that estab-

lished by the common law, requires that every rea-

sonable intendment and presumption is to be made
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in favor of the pleading; and it will not be set aside
on demurrer unless it be so fatally defective that,
taking all the facts to be admitted, the court can say
they furnish no cause of action whatever."

Sommer v. Carbon Hill Coal Co., 89 Fed. 54 (9
CCA.)

See also U. S. v. Parker, 120 U. S. 89, at 94, 7
Sup. Ct. 454.

PROPOSITION OF LAW NO. 2.

VETERANS' POLICIES AND THE STATUTES
AND REGULATIONS APPLICABLE THERETO
SHOULD BE GIVEN A LIBERAL CONSTRUC-
TION IN FAVOR OF THE SOLDIER.

This court in the Sligh case held :

"These policies and the statutes applicable to the
same are entitled to a liberal construction in favor of
the soldier."

United States v. Sligh, 31 Fed. (2d) 735.

See also

:

United States v. Worley (C. C A. 8th) 42 Fed.

(2d) 197.

United States v. Phillips (C C A. 8th) 44 Fed.

(2d) 689.

Quirk V. United States, 45 Fed. (2d) 631.

United States v. Cox, 24 Fed. (2d) 944.

Starnes v. United States, 13 Fed. (2d) 212.
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PROPOSITION OF LAW No. 3.

THE WORD "PERMANENT" AS CONSTRUED
BY THE COURTS DOES NOT MEAN UNEND-
ING OR ABSOLUTE OR FOREVER.

In approaching a solution of the problem as to what is

meant in the various statutes by the words "permanent

disability" or "total and permanent," it will be remem-

bered that the word "permanent" as used in contracts is

not construed in its literal sense, but is construed in its

ordinary sense. For example, we speak of a person as

having a permanent position. This does not mean that

such person has a position that he will occupy the rest of

his life. We likewise speak of persons as being perma-

nently located at a certain place, city or town. This does

not mean that they are anchored there forever and must

stay there until they die.

The United States Supreme Court has repeatedly held

that the word "permanent" does not mean forever.

Where a city made a large donation of bonds upon the

condition that the railroad company would permanently

establish certain improvements at a certain place, and it

appeared that a terminus had been established and been

maintained for eight years, the United States Supreme

Court said:

"This was the establishment at that point of the

things contracted for in the agreement. It was the

fair meaning of the words 'permanent establish-

ment,' as there was no intention at the time of remov-
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ing or abandoning them. The wcjrd 'permanent' does

not mean 'forever,' or lasting forever, or existing

forever. The language used is to be considered ac-

cording to the nature and its relation to the subject

matter of the contract, and we think that these

things were permanently established by the Railway

Company."

See Texas & Pacific Railroad vs. City of Marshall. 136

U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385.

See also Mead v. Ballard, 7 Wall. 290, 74. U. S. 290,

19 L. Ed. 190.

In Soule V. Soule, 4 Cal. App. 97, 87 Pac. 205, it is held

that the word ''permanent" is not the equivalent of per-

petual, or unending or lifelong or unchangeable.

Certainly the pleadings in this case show that the plain-

tiff was suffering from a chronic condition which renders

a man totally disabled and which, as is shown by the com-

plaint, has continued over a long period of years, is a per-

manent condition that is based upon conditions that ren-

der it reasonably certain that it will last throughout the

life of the person afflicted with it.

PROPOSITION OF LAW NO. 4.

THE PROVISIONS IN THE ACTS OF CON-
GRESS AND. IN THE REGULATIONS PROVID-
ING FOR THE RESUMPTION OF THE PAY-
MENT OF PREMIUMS IN THE E\^EXT OF RE-

COVERY FROM PERMANENT AND TOTAL
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DISABILITY CLEARLY MEAN THAT THE
WORD "PERMANENT" AS USED IN THE INSU-

RANCE DOES NOT MEAN ALWAYS.

The trial court ruled that because the complaint alleged

that the plaintiff was totally and permanently disabled

from October 31, 1918, until January 1, 1929, that the

complaint did not state a cause of action, notwithstanding

the fact that the complaint did charge that the total dis-

ability which the plaintiff suffered in 1918 was founded

upon conditions which made it reasonably certain that it

would continue throughout the plaintiff's life, and not-

withstanding the fact that the complaint alleged that the

plaintiff was totally and permanently disabled from Octo-

ber 31, 1918, until January 1, 1929, thus taking the view

that the word "permanent" as used in war risk insurance

must be construed in its literal sense as meaning absolute,

unchanging and forever.

A search through the various sources such as state-

ments by executive heads, committee chairmen, and mem-

bers of Congress and the Acts of Congress and the regu-

lations clearly shows that it was intended that a veteran

could be permanently and totally disabled and then re-

cover from such total and permanent disability.

Long prior to the enactment of the amendments to the

original War Risk Insurance Act, which amendments

were enacted on October 6, 1917, the question of insu-

rance was prominently in the minds of the executive offi-

cers of the United States, and in this connection we quote
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from the letter of the Honorable W. G. McAdofj. then

Secretary of the Treasury, to the then President of the

United States, written July 31, 1917, and which was in-

corporated in the Congressional Record of the 65th Con-

gress, Volume 55. page 6901, as follows:

"We are not relying upon the volunteer system in

this war. We are drafting men and compelling them

to make, if necessary, the supreme sacrifice for their

country. A higher obligation rests upon the govern-

ment to mitigate the horrors of war for the fighting

men and their dependents, insofar as it is possible to

do so, through compensations, indemnities, and insu-

rance. Less than this a just, generous, and humane

government cannot do. We must set an example to

the world, not alone in the ideals for which we fight,

but in the treatment we accord to those who fight and

sacrifice for us."

This was an expression by the Secretary of the Treas-

ury, who was to have and did have the administration of

the War Risk Insurance Act. until the V^eterans Bureau

was created by an Act of Congress on August 9. 1921.

Mr. McAdoo was not merely expressing the senti-

ments of an executive offcer of the Government, but the

ideals and sentiments of the American people.

The Act of War Risk Insurance of October 6, 1917

(40 Stat. 409) provided that war risk insurance was to

be granted to members of our armed forces against the

death or total and permanent disability of the insured,

and provided among other things

:
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"The United States upon application to the Bu-

reau and without medical examination shall grant

insurance against the death or total permanent dis-

abihty of any person. * * * =5^
"

and also in providing for the benefits under said policy

stated

:

'Tt shall be payable only to spouse, child, grand-

child, parent, brother, or sister, and also during total

and permanent disability to the injured person, or to

any or all of them."

(40 Stat. 409).

It will be observed that in the original Act Congress

first used the phrase that the soldiers were to be insured

against the death or "total permanent disability" and

then in the same Act provided that the insurance benefits

should be paid to a certain limited number of persons

"and also during total and permanent disability to the

injured person," Surely had Congress intended that be-

fore a soldier could receive the benefits of his insurance

under the total and permanent disability provision con-

tained in the statute, it would have used words connoting

eternal forever, or everlasting and would not have used

the word "during" in the above quoted part of the statute.

The definition of the word "during" contained in the

Century Dictionary is as follows

:

"In the time of ; in the course of ; throughout the

continuance of

:
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Century Dictionary and Cyclo[;edia, Volume 3.

page 1802.

Webster's Dictionary defines the word "during" as:

"In the lime of; as long as the action or existence

of."

Can it be conceivable that Congress meant that in or-

der for the benefits of the insurance policy to be paid to

the veteran that lie must not only be totally disabled, but

that he must be in such condition that there could be no

possible recovery from his condition of total disability

when it used the words "during total and permanent dis-

ability." Had Congress intended that the contract of in-

surance should be payable only in case of a total disability

based upon conditions from w'hich it was impossible to

recover and from which there could be no recovery, it

would have used words clearly indicating that idea rather

than using the words which imply a time limit and rather

than using the word "during" which implies a beginning

and an ending and is one of the units of measurement.

Again the Congress of the United States recognized

that total and permanent disability was not an absolute

unchanging condition, for it provided

:

"In case where an insured, whose yearly renew-

able term insurance has matured by reason of total

and permanent disability, is found and declared to be

no longer peimauently and totally disabled, and

where the insured is required under regulations to

renew payment of premiums on said term insurance.
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and where this contingency is extended beyond the

period during which said yearly renewable term in-

surance otherwise must be converted, there shall be

given such insured an additional period of two years

from the date on which he is required to renew pay-

ment of premiums in which to convert said term in-

surance, as hereinbefore provided." (Italics ours).

Paragraph 512, page 248 of Title 38, U. S. C. A.

Why did Congress provide for the resumption of the

payment of premiums as contained in the above section if

the word "permanent" as used in the definition of total

and permanent disability was absolute? Why did Con-

gress use the words "In case where an insured, whose

yearly renewable term insurance has matured by reason

of total and permanent disability, is found and declared

to be no longer permanently and totally disabled" if it

were impossible for him to have become totally and per-

manently disabled and recover from it? Logic and rea-

soning lead conclusively to the proposition that under war

risk insurance, it is possible for the insured to be totally

and permanently disabled to such an extent as to entitle

him to payments and then to recover from the total dis-

ability to such an extent that he is no longer totally and

permanently disabled. If this were not the case, Con-

gress would never have enacted the above provisions of

the statute.

This Act, enacted October 6, 1917, was drafted by a

committee selected for that purpose and the Honorable

Julian W. Mack, for many years a distinguished member
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of the Circuit Court of Appeals for the Seventh Circuit,

who was known as a national figure not (jnly because of

his service while on the circuit bench of the Seventh Cir-

cuit Court, but because of his ability as an instructor in

the law, served as Chairman of the Committee that draft-

ed the War Risk Insurance Act. As early as October 16,

1917, a conference was called at Washington. D. C, at

which conference the Honorable Julian W. Mack pre-

sided, it being a conference between Mr. Mack, the man

who drafted the War Risk Insurance Act, and such mem-

bers of the United States Army as could attend. The

result of this conference was published as Bulletin No. 3

of the War Risk Insurance Act under date of October 16,

1917, and is to be found in Volume 2 of the Regulations

and Procedure of the United States Veterans Bureau at

page 1241 to page 1273, and this Bulletin is entitled

"Explanation submitted by the Honorable Julian

W. Mack of the provisions of the military and naval

insurance act presented at a conference of officers

and enlisted men of the army and navy held in Wash-

ington on October 16, 17, and 18, 1917. This ex-

planation has the full approval of the Bureau of War
Risk Insurance.

William C. DeLanoy.

Director.

Approved

:

W. G. McAdoo,

Secretary of the Treasury."
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In that conference, the Honorable JuHan W. Mack

stated in regard to war risk insurance

:

"Then, another provision that the Government

generously added: While it based the premiums

upon these extremely low term rates, it added this

provision that not only on a man's death should the

policy mature, but also on his becoming totally and

permanently disabled. This has nothing at all to do

with the compensation provision. You pay nothing

for that. The compensation is given only if the in-

juries are received in the line of duty. Your insu-

rjmce against total disability or death is against total

disability or death, no matter how it arises or when

it arises, whether in the service or out of the service,

because of the service or not because of the service.

It is like insurance in any private company and cov-

ers all contingencies. But, as I say, added to the life

insurance, the Government throws in for good mea-

sure the provision that if before death you become

totally and permanently disabled, the policy will then

become due."

Bulletin No. 3, Bureau of War Risk Insurance,

Volume 2, Regulations and Procedure, U. S.

Veterans Bureau at page 1258.

At this same conference, a member of the conference

asked Judge Mack the following question

:

"Your statement, Judge, of total permanent dis-

ability—suppose a man is pronounced totally and



29

permanently disabled by a board of physicians, and

thereafter it develoj)s that he has recovered some-

what. Would he still be considered under that con-

dition, or would that word "permanent" come in, and

if so, what is the effect?

Judge Mack : That is a problem.

A Member : That's got to be .settled.

Judge Mack: And I think the Bureau will settle

the problem liberally."

Bulletin No. 3, Bureau of War lisk Insurance,

Volume 2, Regulations and Procedure, U. S.

Veterans Bureau, at page 1265.

The Bureau did settle the problem liberally by issuing

Regulation No. 11, which was promulgated March 9th,

1919, and which is as follows:

(TREASURY DECISION 20, W. R.)

TOTAL DISABILITY

Regulation No. 11 relating to the definition of the

term "total disability" and the determination as to

when total disability shall be deemed permanent.

TREASURY DEPARTMENT
Bureau of War Risk Insurance

Washington, D. C. March 9. 1918.

By virtue of the authority conferred in Section 13

of the War Risk Insurance Act the following regu-
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lation is issued relative to the definition of the term

"total disability" and the determination as to when

total disability shall be deemed permanent

:

"Any impairment of mind or body zchich renders

it impossible for the disabled person to follow con-

tinuously any substantially gainful occupation shall

be deemed, in Articles III and IV to be total dis-

ability.

''Total disability" shall be deemed to be ''perma-

nent" Zi'henezer it is founded upon conditions zchich

render it reasonably certain that it zvill continue

throughout the life of the person suffering from it.

'll'henez'er it shall be established that any person

to zi'hom any installment of insurance has been paid

as proz'ided in Article IV on the ground that the in-

sured has become totally and permanently disabled,

has recozered the ability to continuously follozv any

substantial gainful occupation, the payment of in-

stallments of insurance shall be discontinued forth-

with, and no further installments thereof shall be

paid so long as such recozered ability shall continue"

William C. DeLaxoy.

Director.

Approved

:

W. G. Mc.Ajdoo.

Secrerars- of the Treasury.

Regulations and Procedure United States \'eter-

ans Bureau. Part 1. Pasre 9.
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Wc ur^e that the word "permanent" as used in the

Statute and as defined in Regulation No. 11 is not to be

construed in its literal sense, but is to be construed in its

ordinary sense.

We urge that it is implied by the definition of total and

permanent disability as contained in Regulation No. 11

that it is possible for a disabled person to be totally and

permanently disabled and yet recover from the condition

of being totally and permanently disabled. If this were

not true, the regulation would not have provided for the

cessation of the payment of installments upon the recov-

ery of the ability of the disabled veteran to follow contin-

uously any substantially gainful occupation.

It was the intention of Congress and also of the Direc-

tor of the Bureau of War Risk Insurance, when Regula-

tion No. 1 1 was issued, that the insurance contracted for

wouldlbe payable at or upon discharge in the event that

the insured was prevented from following continuously

any substantially gainful occupation, and his physical dis-

ability was based upon conditions which rendered it rea-

sonably certain that such disability would continue

throughout the life of the insured. This is borne out by

the fact that Regulation No. 11 provides among other

things

:

"Whenever it shall be established that any person

to whom any installment of insurance has been paid

as provided in Article IV on the ground that the

insured has become totally and permanently disabled,

has recovered, etc."
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The regulation itself provides that no insurance shall be

paid except on the ground 'that the insured has become

totally and permanently disabled" and yet provides that

when it shall be established that he "has recovered the

ability to continuously follow any substantially gainful

occupation" the payment of installments of insurance

shall cease.

So that in any case of total and permanent disability,

within this regulation, it may always be possible for the

insured to recover the ability to follow continuously any

substantially gainful occupation, and since this is true, if

at any time while the insurance is in effect the insured

becomes totally disabled and the conditions at that time

make it reasonably certain that his disability will con-

tinue throughout his life, the insurance becomes payable

regardless of the fact that in the future he may recover,

or as in this case, after a period of eleven years, did ac-

tually recover the ability to follow a substantially gainful

occupation.

It will be borne in mind in this connection that the pro-

vision regarding the cessation of the payment of install-

ments was not made for a case in which a mistake had

been made in regard to the original award of the insu-

rance and was not intended to cover a case where the in-

sured had not actually been totally and permanently dis-

abled, because the regulation in covering the situation said

that whenever it shall be established that any person to

whom any installment of insurance has been paid ''on the

ground that the insured has become totally and perma-
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nently disabled," and the only way that any insurance

could be paid under that regulation was that the insured

became totally and permanently disabled. However, the

regulation goes on to say that where the insured "has

recovered the ability to follow continuously any substan-

tially gainful occupation the payments of insurance shall

be discontinued." In other words this regulation means

that if the plaintiff in this action, while his insurance was

in force and effect, became totally disabled and the condi-

tions surrounding his disability were such that it was rea-

sonably certain that it would continue throughout his life,

that the insurance became due him at that time and that

he was entitled to such payments so long as that condition

continued.

For the Court upon this complaint as it now stands to

say that no cause of action is stated would be to discrim-

inate between the plaintiff in this action and all of those

who have been awarded insurance and have had that in-

surance paid in installments and have since been found

not to be totally and permanently disabled, or have recov-

ered their ability to follow continuously a substantially

gainful occupation.

As early as November 26, 1920, the Bureau of War

Risk Insurance recognized that the inability to engage

continuously in an occupation for a period of six months

raised a presumption of permanent total disability and

promulgated Regulation No. 57, wherein it was provided

under Subdivision B thereof:
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"The procedure in making permanent total dis-

ability ratings for purposes of insurance, or compen-

sation, or both shall be as follows

:

''Where the disabled person on the date of the issu-

ance of this regulation or hereafter shall be either an

inmate of a hospital or asylum during a continuous

period of six months or more, or on the date of this

regulation is or hereafter shall be rated as totally

disabled or totally and temporarily disabled for a

continuous period of six months or more and be un-

able to follow continuously any substantially gainful

occupation during such six months, and in addition

at the time of the medical examination hereinafter

prescribed, shall be found to be in such physical or

mental condition as to require further hospitalization

or otherwise unable to follow continuously any sub-

stantially gainful occupation."

Regulation No. 57, Part I, Regulations and Pro-

cedure, U. S. Veterans Bureau, page 54.

Subdivision 8 of Regulation 57 provides as follows

:

"All terminations of an existing total permanent

disability award for compensation and insurance

purposes and all reductions thereof shall be effective

the last day, inclusive, of the month in which the re-

vised award is made, regardless of the date of the

revised rating. When an award of total permanent

disability is terminated under a contract of insu-
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ranee, the insured should be forthwith notified of the

fact and advised that his premium must henceforth

be paid if tlie remaining insurance is to continue in

force, and advised of the amount and due date of the

monthly i)remium, and shall be allowed the usual

grace period of 31 days from the effective date of the

discontinuance of such total and permanent disabil-

ity payments under the contract of insurance."

It will be noted from the above regulation that the Bu-

reau of War Risk Insurance on November 26, 1920, and

at a time when the plaintiff in this case was totally dis-

abled beyond any question passed a regulation providing

that a veteran should be rated as totally and permanently

disabled for purposes of insurance, where the disabled

person shall "on the date of this regulation is or hereafter

shall be rated as totally disabled or totally and tempo-

rarily disabled for a continuous period of six months or

more and be unable to follow continuously any substan-

tially gainful occupation during such six months, and in

addition at the time of the medical examination herein-

after prescribed, shall be found to be in such physical or

mental condition as to require further hospitalization or

otherwise unable to follow continuously any substantially

gainful occupation." A clear import of this regulation is

that any one who had a continuous total disability for a

period of six months and at the end of the six months was

unable to follow continuously any substantially gainful

occupation should be rated as permanently and totally dis-

abled, and at the very time that this regulation was passed
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the plaintiff was suffering from a total disability and had

suffered continuously therefrom since October 31, 1918,

or a period of more than two years before the promulga-

tion of the above regulation, and continued to be totally

and permanently disabled for a period of more than eight

years after the regulation was issued, and it is still con-

tended that he should not be considered as ever having

been totally and permanently disabled for insurance pur-

poses.

It will be noted again that Regulation No. 57 provides

for a grace period of thirty-one days and for notification

of the insured when his award of total and permanent dis-

ability is terminated under the contract of insurance. All

of these provisions certainly imply that it is possible for

one to be totally and permanently disabled and secure the

benefits of the term insurance provided for soldiers and

for him to cease to be totally and permanently disabled.

This court has affirmed many judgments allowing a

recovery upon war risk insurance on the ground that the

veteran was totally and permanently disabled. Suppose

in one of those cases the insured becomes rehabilitated

and like the plaintiff in the case at bar becomes able to

follow a gainful occupation, does such a veteran have to

refund what has been paid him? Does he lose his right

to keep his insurance in force? Obviously not. And this

plaintiff should not be discriminated against.

A leading case upon this entire subject is that of Penn

Mutual Life Insurance Company v. Milton, 127 S. E.

140. In that case the policy provided for the discontinu-
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ance of i)remiums "which thereafter may become due un-

der this poh'cy during the continuance of the said total

disabiHty of the insured," and also provided for certain

monthly jxiyments upon proof that the insured "has be-

come wholly disabled by bodily injury or disease, so that

he is and thereby will be i)ermanently and continuously

unable to engage in any occupation whatever for remun-

eration or profit, and that such disability has existed con-

tinuously for not less than sixty days prior to the furnish-

ing of proof, thereupon the company will grant certain

benefits." The i)recise question decided by the Supreme

Court of Georgia was this

:

"Could a disability which has lasted for only 16

months, and from which the insured then recovered,

be a permanent disability within the meaning of these

clauses of the policy ?"

It will be noted that in the Georgia case the man was

totally disabled for only a period of 16 months and after

the court stated the principle that an insurance policy

must be liberally construed, said

:

"With these legal signposts for our guidance,

what is the proper construction of the above provi-

sion of this policy? Does the language, 'permanent-

ly and continuously,' mean that the total disability

must last forever before the insured will be entitled

to the benefits provided in the policy? 'Permanent'

is the antithesis of 'temporary.' The word 'perma-

nent' does not always mean forever, or lasting for-



38

ever. The meaning of that word is to be construed

according- to its nature and in its relation to the sub-

ject-matter of the contract. Mead v. Ballard, 7 Wall.

290, 19 L. Ed. 190; Texas & P. R. Co. v. Marshall,

136 U. S. 393, 34 L. Ed. 385, 10 Sup. Ct. Rep. 846.

The words 'permanently and continuously,' standing

alone, would mean that the total disability must be a

lasting one ; but when these words are taken in con-

nection with other language used in the several pro-

visions of the policy set out above, the fair construc-

tion of these words is, not that the total disability

shall last or exist forever, but that a disability which

existed continuously for no less than 60 days prior

to the furnishing of proof is, within the meaning of

the policy, a 'permanent disability.' * * *

"This language clearly indicates that the insurer

meant that the total disability, on proof of which it

would grant the benefits named, was not one which

might last during the entire life of the insured, but

one which might end prior to his death. So we are

of the opinion that under the terms of this policy a

total disability which lasted for sixteen months was

a 'permanent disability,' in the meaning of the above

provisions of this policy."

Penn Mutual Life Insurance Company v. Milton,

127 S. E. 140.

We take it that the above cited case is directly in point

and involving facts that are much more favorable to the

insurance company than the facts in this case.
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Another case which we beHeve to be directly in point is

that of Wenstrom vs. Aetna Life Insurance Company,

decided by the Supreme Court of North Dakota August

18, 1927, and reported in 215 N. W. at 93. and in this

case it appeared that the insured did rec(n-er but had

been totally disabled and the policy contained the provi-

sion that the company 'will pay to the life beneficiary the

sum of $10 for each thousand dollars of the sum insured,

and will pay the same sum on the same day of every

month thereafter during the lifetime, and during such

disability of the insured." The decision was based upon

the words "and during such disability of the insured,"

and the Court in passing upon the matter held as follows

:

"That is the meaning of this phrase, 'during the

lifetime, and during such disability of the insured' ?

If the disability must be incurable and continue dur-

ing the life of the insured, it would be sufficient to

say that the same sum would be paid on the same

day of every month during the lifetime of the in-

sured. Is not this provision in the policy the same as

if the contract said, will pay the same sum on the

same day of every month during the lifetime of the

insured, or as long as he is disabled? We must as-

sume that the phrase 'and during such disability of

insured,' means something, and if it means anything

it means that the amount will be paid during such
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disability, whether it be for life, for years, or for

months, and it would seem that it is placed there to

cut off the indemnity in case the insured recovers. It

is settled law that in construing insurance policies

the language of the entire policy must be considered,

and when capable of two constructions the most fav-

orable to the insured must be given. Under this rule

we are of the opinion that the words 'and during such

disability of the insured,' qualifies the preceding lan-

guage in that paragraph so as to permit a recovery

when the disability is curable, but the indemnity

ceases if the insured recovers. From this construc-

tion it follows that the insured is entitled to the in-

demnity during the entire period of his disabihty."

Wenstrom v. Aetna Life Insurance Company, 215

N. W. 93.

We submit, in view of the fact that the policy of insu-

\rance provides for a possibility of a recovery, and since

the rule applicable to similar insurance policies issued by

commercial companies is that even though the insured

may have recovered at the time of the trial, he still is en-

titled to recover for the period that he was totally dis-

abled, and in view of liberal construction that is to be

placed upon this insurance and the statutes and regula-

tions governing the same, that all that is involved in this

case is a question of fact to be decided by the Court or
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jury at the time of the trial, and that a cause of action

has been stated, and that if the allegations of the com-

plaint are established at the time of the trial that the plain-

tiff should be allowed to recover his monthly installments

for the period of eleven years that he was totally and per-

manently disabled.

Respectfully submitted,

JESS HAWLEY,

OSCAR W. WORTHWINE,

HAWLEY & WORTHWINE,

Residence: Boise, Idaho,

Attorneys for Plaintiff.
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IN THE

United States Circuit Court ofAppeals

FOR THE NINTH CIRCUIT

HENRY K. PERSONIUS,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

BRIEF OF APPELLEE

Upon Appeal from the United States District Court for

the District of Idaho, Southern Division.

STATEMENT OF FACTS.

On December 10, 1931, the plaintiff, appellant herein,

filed his complaint against the United States (Tr. 11)

seeking recovery upon two policies of war risk term insu-

rance, in the amount of $5,000.00 each, which he alleges

were issued to him by the defendant during his military

service (Tr. 12, 15).

Plaintiff's first cause of action alleges residence within

the jurisdiction of the United States District Court (Tr.

11), that the action is brought under the provisions of the

War Risk Insurance Act of October 6, 1917, as amended

(Tr. 12), the military service of plaintiff (Tr. 12). the

issuance of a $5,000.00 policy of war risk insurance by

the defendant in November, 1917, upon which premiums
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were paid by the plaintiff to include the month of Febru-

ary, 1920 (Tr. 12), and as a basis for his right to judg-

ment against the United States, Paragraph VI of plain-

tiff's First Cause of Action contains the following aver-

ments :

"VI.

That while this plaintiff was in the military service

of the United States as aforesaid and during the

World War, and subsequent to the effective date of

said insurance, and while said policy was in full

force and effect, this plaintiff on October 31, 1918,

while engaged in armed combat with the Armed

forces of the Central Powers, was wounded by being

struck in the left leg by a fragment of high explosive

shell, which caused a destruction of bone substance

in the tibia and fibula, a contracture of the plantar

tendon, a shortening of the left leg, an atrophy of the

left leg, an infection of the left leg, and osteomye-

litis of the bones of the left leg, and the plaintiff has

continuously suffered from and been afflicted with

said injuries and diseases from October 31, 1918, and

this plaintiff is informed and believes, and upon in-

formation and belief alleges the fact to be that as a

result of said injuries and diseases the said plaintiff

became and was, on October 31, 1918, and during

the time said insurance was in full force and effect,

totally disabled, and that such total disability was

founded upon conditions which made it reasonably



certain that it would continue throughout his Hfe

and that he was totally and permanently disabled

from October 31, 1918, until January 1, 1929. That

by reason thereof he became entitled to receive from

the defendant the sum of $28.75 per month from Oc-

tober 31, 1918, to January 1, 1929."

(Tr. 13, 14)

The jurisdictional allegation of demand by plaintiff,

and the subsequent disagreement, is contained in Para-

graph Vll of plaintiff's first cause of action (Tr. 14).

Plaintiff's second cause of action is identical with his

first, with the exception of the fact that it is predicated

upon a $5,000.00 policy, alleged to have been issued to

the plaintiff by the defendant during the month of Feb-

ruary, 1918, premiums having been paid thereon by the

plaintiff, according to the allegations of Paragraph II, to

include the month of February 1920 (Tr. 15), as in the

case of the first policy.

On February 4, 1932, the defendant, appellee herein,

filed a demurrer to plaintiff's complaint, paragraph I of

which is as follows

:

That the first cause of action of plaintiff's Com-

plaint does not set forth facts sufficient to constitute

a cause of action against this defendant, in this:

That it appears on the face of the complaint as plead-

ed in said first cause of action, that the plaintiff' is not
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now, and that he never has been, permanently and

totally disabled, but that the diseases as set forth in

Paragraph VI of said first cause of action were only

temporarily disabling."

(Tr. 16)

Paragraph II of the demurrer is directed to plaintiff's

Second Cause of Action, and differs from Paragraph I in

that respect only (Tr. 17).

Plaintiff's demurrer was sustained by the court on May

26, 1932 (Tr. 18) and on June 7, 1932, plaintiff filed his

declination to plead further (Tr. 17, 18), whereupon the

court on the same date entered an order dismissing plain-

tiff's complaint (Tr. 18, 19). This action of the court is

assigned as error.

POINTS AND AUTHORITIES.

I.

A COMPLAINT WHICH ALLEGES RECOV-
ERY OF AN ABILITY TO FOLLOW CONTINU-
OUSLY A SUBSTANTIALLY GAINFUL OCCU-
PATION IS FATALLY DEFECTIVE AND DOES
NOT STATE A CAUSE OF ACTION.

U. S. vs. Seattle Title Trust Co. (C. C. A. 9) 53 F.

(2d) 435.

U. S. vs. Barker (C. C. A. 9) 36 F. (2d) 556.

U. S. vs. Rice (C. C. A. 9) 47 F. (2d) 749.

40 Stat. 398; Comp. St. 1918, Comp. St. Ann.

Supp. 1919 #514 et seq.

40 Stat. 409, Sec. 402.
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Bulletin No. 1, Regulations and Procedure, United

StatevS Veterans Bureau, Part 2, pages 1233-

1237.

White vs. U. S., 270 U. S. 175.

U. S. vs. Law (C. C. A. 9) 299 F. 61.

T. D. 20 W. R., Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 1, page 9.

Sommer vs. Carbon Hill Coal Co. (C. C. A. 9)

89 F. 54, at p. 60.

Miller vs. Prout, 33 Ida. 709; 197 Pac. 1023.

Title 38, U. S. C. A., Sec. 512.

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1241.

at p. 1265.

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1258-

1259.

Regulation 57, Regulations & Procedure, United

States Veterans Bureau, Part 1, p. 54.

Regulation 57, Regulations & Procedure, United

States Veterans Bureau. Part 1, p. 54. at p.

55.

U. S. vs. Fly (C C. A. 8), 58 F. (2d) 217, at pp.

218, 219.

U. S. vs. Crume (C C. A. 5) 54 F. (2d) 556. at

p. 558.

Regulation 5-A, Regulations and Procedure. Uni-

ted States Veterans Bureau. Part 1. page 76.
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Regulation No. 40, Regulations and Procedure,

United States Veterans Bureau, Part 1, page

112.

Regulation No. 77 , Regulations and Procedure,

United States Veterans Bureau, Part 1, page

135.

Title 38, U. S. C. A., Sec. 512b.

Bean vs. U. S. (D. C. Kan.) 7 F. (2d) 393, at p.

396.

Birmingham vs. U. S. (C. C. A. 8) 4 F. (2d) 508,

at p. 509.

U. S. vs. Lyke (C. C. A. 9) 19 F. (2d) 876.

U. S. vs. Cox (C. C. A. 5) 19 F. (2d) 944.

ARGUMENT.

I.

A COMPLAINT WHICH ALLEGES RECOV-
ERY OF AN ABILITY TO FOLLOW CONTINU-
OUSLY A SUBSTANTIALLY GAINFUL OCCU-
PATION IS FATALLY DEFECTIVE AND DOES
NOT STATE A CAUSE OF ACTION.

The sole question involved in this appeal is whether or

not the appellant has, by his complaint, set forth facts

sufficient to constitute a cause of action against the de-

fendant, appellee. The defendant raised the question by

demurrer, taking the position that the averments of the

complaint plead a total condition which was only tempo-

rary. The court was of the same opinion, and his action

in sustaining the demurrer, and subsequently dismissing
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the action, is assigned as error. The question is one of

law, and can easily be discussed under one proposition.

The plaintiff, by his complaint, has limited the duration

and continuance of his alleged total disability to the period

between October 31, 1918 and January 1, 1929, as is

clearly apparent from a reading of the last six lines of

Paragraph VI, which are as follows:

"and that he was totally and permanently disabled

from October 31, 1918, until January 1, 1929. That

by reason thereof he became entitled to receive

from the defendant the sum of $28.75 per month

from October 31, 1918, to January 1, 1929."

It is not the position, or claim, of the plaintiff that he

has been permanently and totally disabled since January

1, 1929, or that his complaint alleges, or infers, such to

be the fact. On the contrary, he admits that on said date

of January 1, 1929, he recovered from his total disability

(Appellant's Brief 9) and he specifically states in his

Brief that he "did" on said date "actually recover the

ability to follow a substantially gainful occupation" (Ap-

pellant's Brief 32).

In other words, it is the position of the plaintiff, that

even though he has pleaded a recovery from his total dis-

ability, almost two years prior to the filing of the com-

plaint, that proper construction of the policies permits his

recovery from the defendant at the rate of $57.50 per

month beginning on October 31, 1918 and ending Janu-

ary 1, 1929, and that a complaint which alleges permanent

and total disability between those dates is sufficient.
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According- to the statements contained in plaintiff's

brief, he is now, and ever since January 1, 1929, has been

suffering from a permanent disabihty, which is only par-

tially disabling (Appellant's Brief 9, 17, 21), and which

is not sufficient to prevent him from following continuous-

ly a substantially gainful occupation (Appellant's Brief

32).

That the insured cannot recover if he is only partially

disabled, though the condition may be permanent, is so

well settled that it requires no argument.

U. S. vs. Seattle Title Trust Co. (C. C. A. 9) 53

F. (2d) 435.

U. S. vs. Barker (C. C. A. 9) 36 F. (2d) 556.

U. S. vs. Rice (C. C. A. 9) 47 F. (2d) 749.

War Risk Insurance policies were issued under the

authority of the act amending an act entitled "An Act to

Authorize the Establishment of a Bureau of War Risk

Insurance in the Treasury Department," approved Sep-

tember 2, 1914, and for other purposes, approved October

6, 1917. (40 Stat. 398; Comp. St. 1918, Comp. St. Ann.

Supp. 1919 #514 et seq). Article 4, commencing with

Section 400 of the Act (40 Stat. 409) deals with insu-

rance and Section 402 provides, in part:

'Tt shall be payable only to a spouse, child, grand-

child, parent, brother or sister, and also during

total and permanent disability to the injured person,

or to any or all of them."

(italics ours)
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In exercise of the [K^vvcr conferred upun liitii by the

forej^i^oing y\ct, and following the express direction of

Congress, to the effect that he should i)ublish the terms

and conditions of insurance contracts, to be issued pur-

suant to the statute, the Director of the Bureau of War
Risk Insurance, under the direction of the Secretary of

the Treasury, published, and promulgated, Bulletin No. 1,

on October 15, 1917 (Regulations and Procedure United

States Veterans Bureau, Part 2, page 1233-1237) which

Bulletin contained the terms, conditions, and provisions

of all soldiers' and sailors' insurance.

White vs. U. S., 270 U. S. 175.

U. S. vs. Law (C. C. A. 9) 299 F. 61.

The policy provided, among other things, that the insu-

rance should be payable

—

"To the insured, if he/she, zvliilc this insurance is

{in force, shall become totally and permanently dis-(

abled, commencing with such disability as established

by the award of the Director of the bureau and con-

tinuing during such disability;" (Bulletin No. 1,

supra, p. 1235).

(italics ours).

On March 9, 1918, the Director of the Bureau of War

Risk Insurance, published T. D. 20 W. R.. which defines

total and permanent disability (Regulations and Proce-

dure, U. S. Veterans Bureau, Part I, page 9).

Plaintiff's proposition of law No. I, and the discussion

thereunder, is directed to the rule of liberality in the con-

struction of pleadings, when attacked by demurrer.
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In answer to the argument advanced by plaintiff, we

have but to point out the obvious, and fundamental rule,

that when a pleading does not allege facts, which will, un-

der the law, entitle the party to relief, or recovery, it is, to

use the language of this Court, "so fatally defective that,

taking all the facts to be admitted, the Court can say they

furnish no cause of action whatever." Sommer vs. Car-

bon Hill Coal Co. (C. C. A. 9) 89 F. 54 at page 60.

Miller vs. Prout, 33 Ida. 709; 197 Pac. 1023.

In our view of the matter, there is an entire lack of

essential allegations, in plaintiff's complaint, to sustain a

judgment in his favor.

The definition of total and permanent cHsability, as

contained in T. D. 20 W. R., supra, and approved by the

courts, contains two conditions which must be co-existent,

before an insured is entitled to the disability benefits of

his policy. He must be suffering from an impairment of

mind or body, which renders it impossible for him to fol-

low continuously a substantially gainful occupation, and

standing at that point, the total condition shall be deemed

to be permanent, whenever it is founded upon conditions

which render it reasonably certain that it will continue

throughout the life of the person suffering from it.

Manifestly, it is humanly impossible for any physician,

or other person, to foretell, with positive certainty, that a

physical condition, which he finds at any particular time,

has reached a stationary level and will continue perma-

nently to be totally disabling, if it appears to be totally dis-

abling at the time of his examination. For this reason,
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the Director of tlic P>uic.-iii of War Risk Insurance wisely

provided, in the definition, ff)r a discontinuance of the

payment of instalhnents, and a resumption of premium

payinents, in the event that the insured recovers his abiHty

to follow continuously a substantially gainful occupation.

If, during the life of his policy, an insured person is

found to be totally disabled, and looking into the future,

scientific principles, reasonably applied, make it probable

that the condition will continue through life, he is given

the benefit of the provision maturing the policy and is

paid by the Government under his contract. The defini-

tion of permanent and total disability has been liberally

construed by the courts to the end that disability payments

on a policy will be initiated when such a situation arises.

Congress recognized that medicine is not an exact science,

and that nothing is certain, in life, when the saving clause

contained in Sec. 512, Title 38, U. S. C. A. (AppellantSs

Brief 25, 26) was enacted.

The provision in the statute, above referred to. and con-

tained in the definition, for the discontinuance of install-

ments and the resumption of premium payments, in the

event of recovery, is the answer by Congress, and by the

Bureau of War Risk Insurance to the question propound-

ed to Judge Mack, at the Conference of officers and en-

listed men of the Army and Navy held in Washington,

D, C. on October 10-18, 1917, inclusive, which question is

quoted in appellant's Brief at pages 28 and 29, and is as

follows

:

"A MEMBER: Your statement. Judge, of total

and permanent disability—suppose a man is pro-
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nounced totally and permanently disabled by a board

of physicians, and thereafter it develops that he has

recovered somewhat ; would he still be considered mi-

der that condition, or would that word 'permanent'

come in ; and if so, what is the affect ?

"JUDGE MACK : That is a problem.

"A MEMBER: That's got to be settled.

"JUDGE MACK: And I think the bureau will

settle the problem liberally."

(italics ours)

Bulletin No. 3, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part 2, p. 1241,

at p. 1265.

The explanation of the War Risk Insurance Act by

Judge Mack, as set forth in Bulletin No. 3, supra, was

fully approved, and adopted by the Bureau of War Risk

Insurance, and plaintiff quotes in his brief the statement

of the Director to this effect. (Appellant's Brief 27).

One may look into the future and venture the opinion,

that a total disability is reasonably certain to continue,

and one may also look into the past, and say, based upon

the assumed fact that total disability existed at a given

time, and taking into consideration subsequent events,

and a present condition which is consistent with a conclu-

sion as to the ultimate fact, that a total and permanent

disability has existed throughout the period.

In this case, however, it is not possible for any person

to venture an opinion as to permanent and total disability.
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The plaintiff has pleaded and admitted a recovery which

antedates by almost two years the filing oi his complaint.

He was not ])ermanently and totally disabled from Octo-

ber 31, 1918, until January 1, 1929, but if the allegations

of his complaint are taken as true, for the purpose of de-

ciding the (juestion raised by demurrer, his total condition

was only temporary. That he has pleaded a chronic con-

dition, as stated in his Brief, which is reasonably certain

to continue throughout his life, is not material.

The plaintiff has asked, in his Brief ( Appellant's Brief

24) why the statute provides that total and permanent

disability benefits shall be payable to the injured person

''during total and permanent disability." if it is not meant

by that phrase that he can now, though recovered from his

total and permanent condition, receive the benefits of his

policy during the period that he alleges he was totally dis-

abled, and he argues that Congress did not intend perma-

nent, as used in the definition, to mean everlasting and

forever.

The statute. Sec. 402 of the Act (40 Stat. 409). pro-

vides that the insurance shall be payable in 240 equal

monthly installments, and the policy as set forth in Bulle-

tin No. 1, supra, at page 1235, provides:

"To the beneficiary or beneficiaries hereinafter

designated, commencing upon the death of the in-

sured, while the insurance is in force, and (except as

otherwise provided) continuing for 240 months if no

installments have been paid for total and permanent
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disability or if any such installments have been paid,

then for a number of months sufficient to make 240

in all;"

As will be noted by quotations, hereinbefore set out. the

statute contains the expression, with respect to the pay-

ment of permanent and total disability benefits to the in-

sured, "ajid also during total and pcnnaiicnt disability to

the injured person," while the policy itself, in connection

with this feature, uses the words ''and continuing during

such disability."

These words in the statute, and in the policy, guarantee

that a person becoming permanently and totally disabled,

will continue to receive disability benefits as provided by

the policy, as long as he lives, or as long as permanent and

total disability continues, even though such monthly pay-

ments may exceed 240, as in the case of maturity by rea-

son of death. A beneficiary of a war risk insurance pol-

icy cannot, under the statute, receive more than 240 equal

monthly installments, and if an insured dies, after his

policy has been matured by reason of permanent and total

disability, the beneficiary will receive only the difference

between the installments paid the insured, and the total

number of 240. However, a man properly determined to

be permanently and totally disabled, while his contract is

in force, is entitled to, and will receive his monthly install-

ments, as long as the condition endures, notwithstanding

the limit to the number of installments to be paid for other

contingencies. This is the explanation contained in Bui-
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letin Xo. 3. supra, cited by appellant (Appellant's Brief

28, 29), wherein Judge Mack says at pages 1258-1259:

"Now, in its solicitude for the men and for the

families, and acting—and properly acting—in a

somewhat paternal manner, the Government has pro-

vided that you can not get this insurance paid out in

a lumj) sum. and that your family can not get this in-

surance paid out in a lump sum. It is not only free

from creditors, but it is going to be paid out only in

monthly installments over a period of 20 years, which
means 240 monthly installments. //. howezcr, you

become totally disabled and the total disability con-

tinues more than 20 years, the same monthly install-

ments will be kept up for you as long as the disability

continues."

(italics ours)

This, we believe, fully answers appellant's query.

Appellant has cited and quoted from Regulation Xo. 57.

Regulations & Procedure. United States \>terans Bu-

reau. Part I. p. 54, for the purpose of arguing that one

having a continuous total disability for a period of six

months, is regarded by the Bureau as being entitled to the

benefits of his policy. This regulation was promulgated

in furtherance of the liberal policy to make it possible for

a man to receive the total disability benefits of his con-

tract, at the earliest possible moment, consistent with the

statute and the policy itself. The regulation provides for

a presumption of total and permanent disability where an
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insured has been in a hospital or asylum for six months

or more, or carries a rating of total or total temporary for

a period of six months or more, and is unable to follow

continuously a substantially gainful occupation during

such six months, and in addition, at the time of the medi-

cal examination, which is a condition precedent to the

finding of total and permanent disability, under the regu-

lation, shall be found to be in such a physical or mental

condition, as to require further hospitalization, or other-

•wise unable to collow continuously a substantially gainful

occupation. However, and this was overlooked by appel-

lant in his Brief, the regulation provides further:

' ''Before the disabled person shall be rated totally

and permanently disabled under the preceding para-

graph, a medical examination shall be conducted for

the purpose of ascertaining his or her true physical

and mental condition, and in addition all facts as to

his or her ability to engage continuously in a substan-

tially gainful occupation shall be procured."

(italics ours)

Regulation 57, Regulations and Procedure, Uni-

ted States Veterans Bureau, Part I, p. 54, at

p. 55.

It will thus be noted, that it has always been the policy

6f the Bureau, to grant total and permanent disability

benefits, whenever total disability "is founded upon condi-

tions which render it reasonably certain that it will con-

tinue throughout the life of the person suffering from it."
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If, at the date the disability is deterwined to he total, a
prcjf^nosis based upon reason, makes probable the contin-

uance of the condition at a stationary level, then, and then

only, are benefits payable.

While no decision is t(j be found in which this precise

point is raised, all of the decided cases on war risk insu-

rance hold that a man must be unable to follow continu-

ously a substantially gainful occupation, before he is en-

titled to recover on his policy, and this without jeopardy

to his life and health.

In the case of U. S. vs. Fly, decided by the Eighth Cir-

cuit Court of Appeals and reported in 58 F. (2d) at page

217, the evidence presents a picture of inaptitude, and

physical inability to follow continuously a substantially

gainful occupation from date of discharge from the Army
until April 1929, to such an extent, that the Circuit Court

would have affirmed the action of the trial court, in letting

the case go to the jury, if it had not been for the fact that

in April 1929, plaintiff became employed at a job which

continued for 18 months. With respect to plaintiff's

rights, as affected by his ability to work at the time of

trial, the court says:

"There is conflict in the evidence as to appellee's

condition and actions up to his final return to Marsh-

field in April, 1929. If the matter stopped there we

would hesitate, giving him every advantage in the

evidence, to say there was no substantial evidence to

sustain the verdict because, taking that view of the

evidence, it might be said that he had repeatedly tried
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various ways of making a living and had found him-

self unable to continue in any of them. But the mat-

ter does not stop there. This brings us to the fact

which is determinative.

''That fact is that for eighteen months before and

at the time of trial he had been continuously em-

ployed by W. T. McMahan, at Marshfield, as a help-

er and in general work around his undertaking estab-

lishment at a normal wage."' (at p. 218)

It is quite evident that appellee has been and is

under a considerable handicap because of his cond-

tion brought about by his injuries, and is suffering a

decided disability which may be permanent. But

hozv can this court say that such disability is total, to

the extent that it prevents him from 'following con-

tinuously any substantially gainful occupation,' when

the undisputed evidence of the appellee, his wife, and

his employer agree that he was at the time of trial

and for eighteen months had been steadily employed

at normal wages and had, in the words of his employ-

er, 'performed his work there zvith me satisfactorily,'

with absences of only about a week, caused by sick-

ness ? The evident injury to appellee and the highly

meritorious service origin of this injury have inclined

us to view this record with lively sympathy; but our

duty is to take the evidence as we find it and to en-

force the rights of these parties as defined by their

contract. That contract required total injury before

recoverv could be lawfullv had. This evidence clear-
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ly and unmistakably shows no such total injury. The

motion for an instructed verdict should have been

sustained." (at p. 219)

(italics ours)

The Fifth Circuit Cj)url of Ai)i)eals has also said that

total and permanent disability must he continuing, to en-

title an insured to recover under one of these policies.

''Further, this evidence must not merely shozv that

he zvas at the time of his discharge totally disabled,

but that he has continued and ivill continue to be so,

not as the result of successive maladies making their

onset from time to time, but as the result of the same

malady, which then totally disabling, has continued

and will continue permanently to be so."

U. S. V. Crume (C C. A. 5), 54 F. (2d) 556. at

page 558.

(italics ours)

It is clear from the foregoing authorities, that a plead-

ing which alleges recovery from total disability almost

two years prior to the date of filing, is wholly lacking in

allegations essential to support a judgment.

Appellant's position is entirely inconsistent with the law

of war risk insurance, as it is written in the innumerable

decisions of appellate courts. If this plaintiff had alleged

in his complaint, that he is now, and ever since the date of

October 31, 1918. which was within the life of his policy,

has been totally and permanently disabled, by reason of

the diseases, disabilities, and injuries enumerated in his
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complaint, and if, during the actual trial of the case it had

developed that since January 1, 1929, the plaintiff has

been able to follow continuously a substantially gainful

occupation, without impairment to his health, it would

have been the duty of the court to direct a verdict for the

government. Earning capacity, employability, the ability

to follow an occupation in the normal way, without seri-

ous detriment to health, is the test, and when the proof

develops the ability of the insured to follow an occupation

and obtain a gainful wage, the jury should be instructed

to return a verdict for the government.

Where is the distinction between that case wherein it

develops, as a matter of proof, at trial, that the insured

has recovered his ability to work, and this case, wherein

it is admitted by the pleadings that the plaintiff is no long-

er totally disabled. In one case the proof is fatal to his

claim, in the other the admission bars any right to re-

covery.

In some of the decided cases, it appears that the proof

has establishd an ability to follow continuously a substan-

tially gainful occupation immediately upon the discharge

of the insured from military service ; in others, the proof

develops such a capacity at a much later date, but in all

such cases, the appellate courts have held, without excep-

tion, that recovery cannot be had by the insured.

To adopt appellant's theory is to strip the word "per-

manent" of any meaning whatever, and to classify it as

surplusage in the definition and in the statute. If Con-

gress had intended that an insured could receive disability
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benefits ui)on his jjolicy by reason of total disabih'ty, which

need not be permanent, it would have so exjiressed itself

in the statute, and the Bureau would have expressly pro-

vided in the (Icfinition. or ])y rejj^ulation, that installments

would become due upon tlic showini^ of a total disability.

Provision was made by the Bureau, by Regulation 5-A,

promulgated June 26, 1922 (Regulations and Procedure,

U. S. V. B., Part 1, page 76) for a waiver of premiums

due upon renewable term insurance, and United States

Government life insurance (converted insurance), pur-

suant to application therefor by the insured, in the case of

and during temporary total disability. The portions of

that regulation applicable here are as follows

:

"1. Subject to the conditions hereinafter set out,

the yearly renewable term insurance and United

States Government life insurance (converted insu-

rance) shall be deemed not to lapse by reason of the

nonpayment of premiums on the due date thereof,

and unless paid by the insured, payment of such pre-

miums on the due date thereof shall be waived, in the

cases of the following persons: (a) Those who are

confined in a hospital as patients of the United States

Veterans' Bureau for a compensable disability dur-

ing the period while so confined; (b) those zcho are

rated temporarily totally disabled by reason of ati in-

jury or disease entitling them to eompensation, dur-

ing the period of sueh total disability and zvhilc they

are so rated."

(italics ours)
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The same provision is to be found in Regulation No. 40

(Regulations and Procedure, U. S. V. B., Part 1, page

112), which amends Regulation 5-A, and Regulation No.

yy , September 3, 1924 (Regulations and Procedure, U. S.

V. B., Part 1, p. 135), which amends and supersedes Reg-

ulation No. 40. In other words, during temporary total

disability, the insured could, by complying with the regu-

lations, have his premium waived, but only during total

and permanent disability could he receive the benefits of

his policy in the form of monthly installments to be paid,

as in the case of maturity by death.

Furthermore, Congress, on July 3, 1930, enacted a total

disability statute for United States Government life insu-

rance (converted insurance) which makes the distinction

between temporary total and permanent total disability

clear and unequivocal. This statute provides in part

:

"The director is hereby authorized and directed

to include in United States Government life (con-

verted) insurance policies provision whereby an in-

sured, who is totally disabled as a result of disease

or injury for a period of four consecutive months

or more before attaining the age of sixty-five years

and before default in payment of any premium,

shall be paid disability benefits at the rate of $5.75

monthly for each $1,000 of converted insurance in

force when total disability benefits become payable.

The amount of such monthly payment under the

provisions of this section shall not be reduced be-

cause of payment of permanent and total disability
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hciirfils under the Uuilcd States Gm'cnimcut life

{converted) insurance policy. Such payments shall

be effective as of the lirsl day of the fifth consecu-

tive month, and shall be made monthly during the

continuance of such total disability. Such pa\ments

shall be concurrent zuith or independent of perma-

nent total disability benefits under the United States

Government life {conz'erted) insurance policy. In

addition to the monthly chsabihty benefits the pay-

ment of premiums on the United States Govern-

ment Hfe (converted) insurance policy and for the

total disability benefits authorized by this section

shall be waived during the continuance of such total

disability. Regulations shall provide for re-exami-

nations of beneficiaries under this section ; and. in

the event that it is found that an insured is no long-

er totally disabled, the ivaiver of premiums and pay-

ment of benefits shall cease and the United States

Government Life (converted) insurance policy, in-

cluding the total disability provision authorized by

this section, may be continued by pay)nent of pre-

miums as proz'ided in said policy and the total dis-

ability provision authorized by this section. Neither

the dividends nor the amount payable in any settle-

ment under any United States Government Life

(converted) insurance policy shall be decreased be-

cause of disability benefits granted under the provi-

sions of this section. The payment of total disabil-

ity benefits shall not prejudice the right of any in-

sured, zvlio is totally and permanently disabled, to
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total permanent disability benefits under his United

States Government Life (converted) insurance pol-

icy/'

(italics ours)

Title 38, U. S. C. A., Sec. 512b.

The foregoing section of the statute proves beyond per-

adventure of doubt, that Congress had in mind very defi-

nitely a difference between a total disability which was

only temporary and a total disability of a permanent na-

ture. As in many commercial policies, such as Penn Mu-

tual Life Insurance Company vs. Milton, cited by Appel-

lant (Brief 36-38), it is provided by this late statute, that

proof of the continuance of the condition for a compara-

tively short time, in this case four months, will entitle the

insured to total disability benefits during the existence of

the condition, premiums being waived coincident there-

with. It is definitely provided by the statute that total

and permanent benefits are a distinct benefit based upon

entirely different considerations.

In other words, when Sec. 512b, above quoted, was, on

July 3, 1930, added to Section 512, Title 38, U. S. C. A.,

as enacted June 7, 1924, Congress was convinced that it

would be necessary to specifically add legislation to that

already in existence, before an insured could receive any

benefits for a total disability which could not reasonably

be determined as permanent by looking into the future

from that point. If Congress did not construe total and

permanent disability as we construe it herein, why was it

necessary to enact Section 512b?
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The appellant has cited several state cases dealinj:^ with

commercial insurance, as authority for his [xjsition. If

we assume, for the sake of argument, that the cases cited,

correctly state the law of the jurisdictions in which they

arose, still they have n(j application here, and the princi-

ples announced therein are not tenable as aiding- in the

construction of a war risk insurance policy issued by the

government.

As to the ai)i)lication of ])rinciples of law governing

commercial insurance. District Judge Pollock of the Dis-

trict Court of Kansas, First Division, has the following

to say

:

''and the authorities being uniform to the effect that

'war risk insurance is a special statutory kind of in-

surance, and contracts issued thereunder are not to

be interpreted and construed according to the prin-

ciples of lazu governing accident iiisurance. or other

contracts of insurance',"

(italics ours)

Bean vs. U. S. 7 F. (2d) 393. at p. 396.

The Eighth Circuit Court of Appeals classifies war risk

insurance as a special kind of insurance, not governed by

the same principles as ordinary insurance, in the follow-

ing language:

"The government in devising and putting in efTect its

plan of war risk insurance did not enter the field of

business in the accepted sense for commercial pur-

poses and pecuniary gain, and therefore does not
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stand in the same relation to the insured as do ordi-

nary insurance companies. It can be held only to

the extent that it has expressly consented to be held

upon contracts of this nature."

Birmingham v. U. S. (C. C. A. 8), 4 F. (2d) 508,

at p. 509.

This court has, in very strong language, distinguished

war risk insurance contracts from commercial policies,

and held that the legal principles governing ordinary in-

surance are not relevant in the construction of a govern-

ment policy.

"We have considered the cited cases zvhich involve

the interpretation of accident insurance contracts.

They are not controlling, for war risk insurance is of

a materially different character, being in large part

based upon considerations other than those which

enter into a purely business relationship of accident

indemnity contracts. The distinction has been rec-

ognized by the Comptroller of the Treasury, who has

pointed out that war risk insurance established by

the statute is not an out and out contract of insurance

on an ordinary business basis, nor yet a pension, but

that 'it partakes of the nature of both.' Decision of

Comptroller, July 5, 1919; Caserello v. United States

(D. C.) 271 Fed. 488. A liberal construction of the

statute should be adopted, but, of course, the courts

always are bound by the limitations of the statute

and by regulations properly made by the director,
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jmrsuant to tlic authority conferrecl by the law,

Helmholz v. Ilorst ( C. C. A.) 294 Vail 417."

(italics ours)

U. S. vs. Law, 299 I''. 61, at p. 65 (reversed on

other L^rounds, 266 U. S. 494

)

See also:

U. S. vs. Lyke (C. C. A. 9) 19 F. (2d) 876.

White vs. U. S., 270 U. S. 175.

U. S. vs. Cox ( C. C. A. 5 ) 24 F. (2d ) 944.

Then, too, it appears, that the contract, in the case of

_Penn Mutual Life Insurance Company vs. Milton, 127

S. E. 140, cited by appellant, provides definitely that pay-

ment of total disability benefits shall become due upon a

showing that total disability has continued for 60 days,

and this was the controlling reason for the decision of the

court, to the effect that a disability which lasted for only

16 months should be construed as permanent, within the

meaning of the policy. This feature of the policy alone

sets it apart from war risk insurance and makes the case

inapplicable here.

In the Wenstrom vs. Aetna Life Insurance Company

case, 215 N. W. 93, cited by appellant, the plaintiff therein

had not recovered from his alleged disability at the time

of trial. In fact, he was on crutches, and the principal

question decided in the case was whether or not there was
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sufficient evidence of present total and permanent disabil-

ity to go to the jury. Other questions decided by the court

related to notice to the insurance company, and the right

of the insured to recover premiums. Appellant cannot,

therefore, argue that this case is, in any respect, authority

for his position in the instant case.

Aside from the fact, then, that cases relating to ordi-

nary commercial insurance, are not applicable in the con-

struction of government insurance policies, both of the

cases cited by the appellant, are easily distinguished from,

and hopelessly at variance with, the facts in our case.

The appellant suggests in his brief that a denial of his

position will result in discrimination (Appellant's Brief

S3 ) , and by quoting from a letter written by W. G. Mc-

Adoo in July, 1917 (Appellant's Brief, 23) allows the

question of sympathy and sentiment to creep into his ar-

gument of a purely legal proposition. It is not discrimi-

nation, to say to a man that has fully recovered from an

inability to follow an occupation continuously, that he

cannot obtain judgment for something that he never had.

To adopt appellant's theory would throw open the doors

to thousands of men who served in the military forces of

the United States, and who are now clearly able to pursue

their vocations, though they may, in the past, have suf-

fered from some malady, which then totally disabled
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them. Compensation for disability was provided by Con-

gress at the same time that provision was made for insu-

rance, and it was not intended that one should be substi-

tuted for the other.

Respectfully,

H. E. RAY,

United States Attorney for the

District of Idaho;

RALPH R. BRESHEARS,

SAM S. GRIFFIN,

WILLIAM H. LANGROISE.
Assistant U. S. Attorneys for

the District of Idaho,

Attorneys for Defendant,

Appellee.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
CENTRAL DIVISION.

In the Matter of ) No. 10506-J.
SABURO HIGA )

On Habeas Corpus. ) CITATION.
)

To A. E. BURNETT, District Director, United States

Immigration Service, District No. 31 : GREETING:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be held at the City of San Fran-

cisco, in the State of California, on the 15 day of

July, 1932, pursuant to an Order Allowing Appeal, filed

in the Clerk's office of the District Court of the United

States, in and for the Southern District of California,

in that certain proceedings known as In the Matter of

SABURO HIGA, On Habeas Corpus, No. 10506-J, and

you are ordered to show cause, if any there be, why the

judgment in the said cause mentioned should not be

corrected, and speedy justice should not be done to the

parties in that behalf.

^ WITNESS, the Honorable Wm. P. James, United

States District Judge for the Southern District of Cali-

fornia, this 16 day of June, 1932, and of the Inde-

pendence of the United States, the one hundred and

hity-fifth.

Wm. P. James

United States District Judge for the

Southern District of California.
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[iLii(lursc(l|: No. 1()500-J. In llic United States Dis-

trict Court, in and for the Southern District of Cali-

fornia, Central Division. In the matter of Saburo Hijra,

on habeas corpus. Citation. Received coi)y of the within

Citation this \() day of June, 1932. \\ \[. Davis, at-

torney for a])pel!ee. Filed Jun. 16, 1932. K. S. Zim-
merman Clerk, by G. J. Murphy, Deputy Clerk. J.

Edward Kealint; and Tlieodore E. Bowen, attorneys at

law, 1212 Chapman Buildini:,^ Los An^-eles, Cal. TrinitN

7033, attorneys f(jr petitioner &- anpellant.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DDISION

IN THE MATTER OF THE ) PETITION FOR
APPLICATION OF SABURO ) WRIT OF
HIGA, ALIEN, FOR WRIT ) HABEAS CORPUS
OF HABEAS CORPUS, )

To the United States District Court, Southern District

of California;

The petition of Saburo Higa respectfully shows:

That Saburo Hii;a is imprisoned, detained, confined

and restrained of his liberty by Walter E. Carr. United

States Immii^rant Inst^/'clor in Charge for the district

of Southern California, in the City of Los Angeles, State

of California: that said imprisonment, detention and con-

finement are illegal: that the illegality thereof consists

of this:

That petitioner applied for admission to the United

States, as a student, and was admitted as such. He at-
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tended the University of Washington for three years, and

has about a year and a half to finish. He worked dur-

ing the vacation of 1930, and feeHng mentally fatigued,

decided not to attend school until the following term.

He left this message with the Registrar of students at

the University of Washington, and intended to return

for the fall term of 1931. In the meantime he had

worked at several places for short periods to secure

a little money with which to carry on his education and

on which to live. He worked about four months, except

for the Summer vacation period. Because he was found

working, the inspector arrested him. A hearing was

had, and the Inspector recommended that he be deported

on the ground he had failed to maintain his status as a

student. This contention was upheld by the Department

of Labor. It is earnestly contended that there is no

evidence to show that he abandoned his status as a

student or sustain the finding of the Inspector to that

effect; That he is wrongfully now imprisoned and de-

tained by Walter E. Carr, who threatens to deport him

on or about July 20, 1931, and to put him on a boat

bound for Japan on or about said date. That unless a

Writ of Habeas Corpus is issued forthwith, said pe-

titioner will be deported on or about July 20, 1931, and

will not be able to present the matter to this Honorable

Court.

That said Saburo Higa is not held by virtue of any

complaint, indictment, presentment, warrant, quarantine

law, rule, regulation or order except as above specifically

set out ; that no other applications for a Writ of Habeas

Corpus have been made by or on behalf of petitioner.
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WHEREFORl*:, your petitioner prays that a Writ of

Habeas Corpus may be i^ranted directed to said Walter

E. Carr, commanding: bim to have the lx)dy of Saburo

Higa before this court at a time and jjlace therein to be

specified, to do and receive vvliat shall then and there be

considered by said Court concerning: said Saburrt Ilip^a.

together with tlie time and cause of his detention, and

said writ; and that said Saburo Higa may be restored

to his liberty.

Dated: July 15 1931.

Saburo Hij^-a

Petitioner

J. Marion Wright

Attorney for Petitioner

State of California,

s-ss.

County of Los Angeles,

SABURO HIGA being by me first duly swfsrn. de-

poses and says: That he is the Petitioner in the above en-

titled action; that he has heard read the foregoing Petition

and knows the contents thereof ; and that the same is true

of his own knowledge, except as to the matters which

are therein stated upon his information or belief, and as

to those matters he believes it to be true.

Saburo Higa

Subscribed and sworn to before me this 15 day of

July, 1931.

rge^n John M. Yahiro.

Notary public in and for the County of Los Angeles,

State of California.

My Commission Expires March 1^, 1935.
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[Endorsed] : Original No. 10506-J. In the Dis-

trict Court of the United States Southern District

Central Division In the Matter of the Application of

Saburo Higa, Alien, for Writ of Habeas Corpus Pe-

tition for Writ of Habeas Corpus Received copy of the

within this 17 day of July, 1930 A Del Guercio Attorney

for U. S. I. S. Filed Jul 15 1931 R. S. Zimmerman,

Clerk By G. J. Murphy, Deputy Clerk J. Marion Wright

1027 Citizens National Bank Bldg. Los Angeles FAber

1969 Attorney for Petitioner

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

IN THE MATTER OF THE ) ORDER FOR THE
APPLICATION OF SABURO ) ISSURANCE OF
HIGA, ALIEN, FOR WRIT ) WRIT AND FIX-
OF HABEAS CORPUS. ) ING BAIL

Let the Writ issue as prayed for, returnable I^efore

this court in Court room of Judge James on July 27,

1931, at ten o'clock a. m., and in the meantime, the pe-

titioner may be admitted to bail upon giving bail in the

sum of $1000.00, which bail shall first be approved by

the Court.

Dated: July 16th, 1931.

Paul J. McCormick
United States District Judge

[Endorsed] : Original No. 10506J In the Dis-

trict Court of the United States Southern Dis-

trict of California Central Division Jn the Matter of

the Application of Saburo Higa, Alien, for Writ of
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Habeas Cori)iis Order ff»r tlie Issuance oi Writ aivl

Fixin.c^ Bail Filed Jul 15 1931 R. S. Zimmerman,

Clerk by (i. J. Murphy, l^ejnity Clerk Received copy

of tlic within this 17 day cf July 193.... A. Del

Guercio L'. vS. 1. S. J. Marion Wri.^^ht 1027 Citizens

National Bank Bldi;-. Los Angeles FAber 1969 Attorney

for Petitioner.

IN THE DISTRICT COURT OF THE UNITED
STATES SOUTHERN DISTRICT OF CALI-

FORNIA CENTRAL DIVISION

IN THE MATTER OF THE )

APPLICATION OF SABURO ) WRIT OF
HIGA, ALIEN, FOR WRIT ) HABEAS CORPUS
OF HABEAS CORPUS. )

THE UNITED STATES OF AMERICA TO WAL-
TER E. CARR, UNITED STATES IMMI-
GRANT INSPECTOR, GREETINGS:

WE COMMAND \OV that ycu have the body of

Saburo Higa, by you imprisoned and detained, as it is

said, together with tlie time and cause of such im-

prisonment and detention, by whatsoever name said

Saburo Higa shall be called or charged, before the

Honorable Wm. P. James, a judge of the United States

District Court in and for the Southern District of Cali-

fornia, Central Division, at his court room in the Federal

Building, Los Angeles, California, on the 27th day of

July, 1931, at ten o'clock a. m. of that day, to do and

receive what shall then and there be considered con-

cerning' said Saburo Higa. And have you then and

there this writ.
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•

WITNESS, the Honorable Wm. P. James, Judg-e

of the United States District Court, this 15th day of

July, 1931.

ATTEST my hand and the seal of said Court the

day and year last above written.

[Seal] R. S. Zimmerman

Clerk of the above entitled Court

By G. J. Murphy, Deputy

[Endorsed] : Original No. 10506J In the Dis-

trict Court of the United States Southern District

of California Central Division In the Matter of the

Application of Saburo Higa, Alien, for Writ of Habeas

Corpus Writ of Habeas Corpus. Filed Jul 15 1931 R.

S. Zimmerman, Clerk By G. J. Murphy, Deputy Clerk

Received copy of the within this 17 day of July,

193.... A. Del Guercio U. S. I. S. J. Marion Wright

1027 Citizens National Bank Bldg. Los Angeles FAber

1969 Attornev for Petitioner

IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE SOUTHERN

DISTRICT OF CALIFORNIA,
CENTRAL DIVISION.

In the Matter of ) No. 10506-

J

SABURO HIGA ) RETURN TO WRIT OF
On Habeas Corpus ) HABEAS CORPUS

I, WALTER E. CARR, District Director of Immigra-

tion at Los Angeles, California, Respondent herein, for

my Return to Writ of Habeas Corpus heretofore issued,

deny that I am unlawfully imprisoning, detaining, con-

fining and restraining of his liberty Saburo Higa, Pe-
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litioncr herein. Said I^etitioncr is mnv at liberty under

l)()i](I fnniishcfl hy tliis I Idiiorahle Court. It is impos-

sible, therefore for Resi)ondent to pHxluce said Petitioner

in this Honorable Court on this, the 27th day of July,

1931 in compliance with Writ of Habeas Corpus issued

herein.

While (lenyini;- that he is unlawfully imprisoning, de-

taining-, confining and restraining the aforesaid Petitioner

of his liberty, Respondent admits that he holds a warrant

issued by the Assistant Secretary of Labor, on the 6th

day of July 19vSl directing Res])ondent to de])ort said

Petitioner to Ja])an, the country whence he came and

Respondent was preparing to execute the warrant of

deportation when this Habeas Corpus proceeding was

instituted. Copy of said warrant of deportation i/ at-

tached hereto.

WALTER E. CARR
Walter E. Carr

District Director of Immigration

Los Angeles, California Respondent

WARRANT—DEPORTATION OF ALIEN
UNITED STATES OF AMERICA

DEPARTMENT OF LABOR COPY
WASHINGTON

No. 31270/2777

To: 55755/758

DISTRICT DIRECTOR OF IMMIGRATION, Los

Angeles, CaHf., COMMISSIONER OF IMMIGR.\-

TION, Angel Island Station, San Francisco, Calif.

Or to any Officer or Employee of the Cnited States Im-

migration Service.

WHEREAS, from proofs submitted to me. Assistant

to the Secretary, after due hearing before Inmiigrant
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Inspector Albert Del Guercio, held at Los Angeles, Calif.,

I have become satisfied that the alien SABURO HIGA,

who landed at the port of Seattle, Wash., on the 15th

day of September, 1927 has been found in the United

States in violation of the immigration act of May 26,

1924, to wit:

That he has remained in the United States after fail-

ing to maintain the exempt status of student under which

he was admitted, and may be deported in accordance

therewith

:

I, F. F. SNYDER, Assistant to the Secretary of

Labor, by virtue of the power and authority vested in

me by the laws of the United tSates, do hereby com-

mand you to return the said alien to Japan the country

whence he came, at the expense of the appropriation,

"Salaries and Expenses, Bureau of Immigration, 1932",

including the expenses of an attendant, if necessary.

For so doing, this shall be your sufficient warrant.

WITNESS my hand and seal this 6th day of July,

1931

Assistant to the Secretary of Labor

[Endorsed] : No. 10506-J-Cr. In the District Court

of the United States for the Southern District of Cali-

fornia Central Division United States of America vs.

Saburo Higa Return to Writ of Habeas Corpus Filed

July 27, 1931 R. S. Zimmerman, Clerk By Murray E.

Wire, Deputy
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At a stated term, to wit: 'I'hc FEBRUARY Term,
A. I). 1932, of the District Court of the United States

of y\nierica, within and for the UI^XTRAL Division of

the Southern District of CaHfornia, held at the Court

Room thereof, in the City of LOS AXGIilLKS on

FRIDAY the 18th day of MARCH in the year of our

Lord one thousand nine hunrlred and thirty-two

Present

:

The Honorable WM. P. JAMI'LS, District Jud-e.

Li the Matter of the petition )

of Saburo Hiji^a ) Xo. 10,506-J-Crim.

for habeas corpus )

Petitioner herein having heretofore presented his pe-

tition asking that he be discharged from the custody of

the immigration oihcers, and the issues presented by said

petition and the return as made by the Immigration De-

partment having been considered and submitted to the

court for decision after argument of counsel, and the

court having examined the same and being advised in

the premises now orders that the petition of Saburo

Riga be, and it is denied and the petitioner is remanded

to the custody of the officers of the Immigration De-

partment.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIMSION.

In the ^Matter of ) No. 10506-J.

SABURO HIGA, ) PETITION FOR APPEAL.
On Habeas Corpus. )

)

SABURO HIGA, petitioner above named, deeming

himself aggrieved by the order and judgment entered

herein on^ the ISth day of March, 1932, does hereby

appeal from said order and judgment to the United
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States Circuit Court of Appeals, for the Ninth Circuit,

and prays that a transcript and record of proceedings

and papers on which said order and judgment was made,

duly authenticated, may be sent to the United States

Circuit Court of Appeals, for the Ninth Judicial Circuit

of the United States.

DATED: June 16, 1932.

J. Edw. Keating

J. Edward Keating

and

Theodore E. Bowen
Theodore E. Bowen
Attorneys for Petitioner.

[Endorsed]: No.l0506-J. In the United States Dis-

trict Court, in and for the Southern District of Cali-

fornia, Central Division. In the Matter of Saburo Higa,

on habeas corpus Petition for Appeal. Received copy

of the within Petition this 16 day of June, 1932. P. V.

Davis, attorney for appellee. Filed Jun. 16, 1932. R. S.

Zimmerman, Clerk, by G. J. Murphy, Deputy Clerk. J.

Edward Keating and Theodore E. Bowen, attorneys at

law 1212 Chapman Building, Los Angeles, Cal. Trinity

7033. Attorneys for petitioner & appellant.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIVISION.

In the Matter of ) No. 10506-J.
SABURO HIGA, ) ASSIGNMENTS OF ERROR.

On Habeas Corpus. )

)

Comes now Saburo Higa, petitioner herein, and as-

signs error in the decision of the said District Court for

the Southern District of California, Central Division, as

follows

:
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I.

The court envd in rcniandinp^ Saburo Hij^a to the

custody of du' I'nitcd States Immij^Tation Service for

deportation.

TT.

The court erred in holdinj^r and deciding that the writ

of habeas corpus should be (h'sniissed and discharged.

III.

The court erred in liolding and deciding that there was

some evidence to sustain the findings upon which the

warrant of the Secretary of Labor of the United States

for the deportation of Saburo Higa was l)ased.

IV.

The court erred in holding and deciding that Saburo

Higa was given a fair hearing before the United States

Immigration Service.

V.

The court erred in holding and deciding that Saburo

Higa had overstayed his time in the United States.

VI.

The court erred in holding and deciding that the find-

ings upon which the warrant of deportation is based are

sufficient to sustain said warrant of deportation.

\TI.

The court erred in holding and deciding that Saburo

Higa was not a bona fide student and entitled to remain

in the United States as such.

DATED: June 16, 1932.

J. Edw Keating

J. Edward Keating

and

Theodore E. Bowen
Theodore E. Bowen

Attorneys for Petitioner
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[Endorsed] : No. 10506-J. In the United States Dis-

trict Court, in and for the Southern District of CaH-

fornia, Central Division. In the Matter of Saburo Higa,

on habeas corpus. Assignments of Error. Received

copy of the within Assignments of Error this 16 day

of June, 1932. P. V. Davis, attorney for appellee. Filed

Jun. 16, 1932. R. S. Zimmerman, Clerk, by G. J. Mur-

phy, Deputy Clerk. J. Edward Keating and Theodore

E. Bowen, attorneys at law 1212 Chapman Building

Los Angeles, Cal. Trinity 7033, Attorneys for petitioner

& appellant.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIVISION.

In the Matter of ) No. 10506-J.
SABURO HIGA, ) ORDER ALLOWING APPEAL

On Habeas Corpus. ) AND FIXING CUSTODY
) OF SABURO HIGA.

Now, to-wit, on the 16 day of June, 1932, it is ordered

!hat the appeal be allowed as prayed for ; and it is further

ordered that Saburo Higa, pending said appeal, shall be

released upon the giving of a good and sufficient bond

in the sum of One Thousand Dollars ($1,000.00).

It is further ordered that the amount of cost bond on

said appeal be, and hereby is, fixed in the sum of Two
Hundred Fifty Dollars ($250.00), to be conditioned as

required by law and the rules of this court.

Done in open court this 16 day of June, 1932.

Wm. P. James,

Judge.
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f Endorsed 1 : No. 105()6-j. In the United States Dis-

trict Court, in and for the vSouthern District of Cali-

fornia, Central Division. In the Matter of Saburo Iliga,

on habeas corpus. Order Allowing Appeal and F^xinj;

Custody of Saburo IJiga. Received copy of the within

Order Allowing Appeal this 16 day of June. 1932.

P. V. Davis, Attorney for Ai)pellee. Filed Jun. 16,

1932. R. S. Zimmerman, Clerk, by G. J. Murphy, Deputy

Clerk. J. Edward Keating and Theodore E. Bowen,

Attorneys at law, 1212 Chapman Building, Los Angeles,

Cal. Trinity 7033, Attorneys for petitioner & ajJiK'Hant.

IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIVISION.

In the Matter of ) No. 10506-J.

SABURO HIGA, ) STIPULATION REGARDING
On Habeas Corpus. ) ORIGINAL RECORDS AND

) FILES OF DEPARTMENT
OF LABOR.

IT IS HEREBY STIPULATED AND AGREED

by and between J. Edward Keating and Thecxiore E.

Bowen, Attorneys for Saburo Higa, appellant, and S. \V.

McNabb, Attorney for A. E. Burnett, District Director

of the Immigration Service, Appellee, that the original

files and records of the Department of Labor covering

the deportation proceedings against the t>etitioner, which

were filed in the hearing in the above entitled cause,

may be by the Clerk of this Court sent up to the Clerk

of the Circuit Court of Appeals for the Ninth Circuit,
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as part of the Appellate record, in order that the said

original immigration files may be considered by the Cir-

cuit Court of Appeals for the Ninth Circuit in lieu of a

certified copy of said records and files and that said

original records may be transmitted as part of the Ap-

pellate record.

DATED: June 16, 1932.

J. Edw. Keating

J. Edward Keating

and

Theodore E. Bowen

Theodore E. Bowen

Attorneys for Petitioner

and Appellant.

S. W. McNABB, U. S. Attorney

By P. V. Davis

Assistant U. S. Attorney

Attorney for Respondent and

Appellee.

[Endorsed] : No. 10506-J. In the United States Dis-

trict Court in and for the Southern District of California,

Central Division. In the Matter of Saburo Higa, on

habeas corpus Stipulation Regarding Original Records

and Files of Department of Labor Received copy of

the within this 16 day of June, 1932 P. V. Davis, Asst.

U. S. Atty. Filed Jun 16, 1932 R. S. Zimmerman,

Clerk, by G. J. Murphy Deputy Clerk. J. Edward Keat-

ing and Theodore E. Bowen, attorneys at law, 1212

Chapman Building, Los Angeles, Cal. Trinity 7033,

Attorneys for petitioner & appellant.
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TN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR rill-: SOUTHERN DIS-

TRICT OI"' CALII^ORNIA, CENTRAL
DIXISTON.

In the Matter of ) No. 10506-].-

SABURO HIGA, ) ORDER FORTRANSMISSION
On Habeas Corpus. ) OF ORIGINAL EXIIIIMTS.

)

ON STIPULATION OF COUNSEL, it is by the

court ordered that the oritiinal records in the United

States Immigration office hied herein on the hearing of

the return of the respondent, A. E. Burnett, District Di-

rector of the United States Immigration Service, to

the writ of habeas corpus, be transmitted by the Clerk

of this Court to the United States Circuit Court of

Appeals for the Ninth Circuit, as original exhibits in

lieu of a certified copy of said records and files and

that the same need not he printed.

DATED: June 16, 1932.

W'ni. V. James

United States District Judge

[Endorsed] : No. 10506-J. In the United States Dis-

trict Court in and for the Southern District of California,

Central Division. In tlic flatter of Saburo Higa, on

habeas corpus Order for Transmission of Original

Exhibits. Received copy of the within Order this 16 day

of June, 1932 P. \'. Davis, Attorney for Appellee. Filed

Jun 16, 1932 R. S. Zimmerman, Clerk, by G. J. Murphy

Deputy Clerk. J. Edward Keating and Theodore E.

Bowen, attorneys at law, 1212 Chapman Building. Los

Ano-eles, Cal. Trinitv 7033, Attorneys for petitioner &

appellant.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA CENTRAL
DIVISION

In the Matter of ) No. 10506-J
SABURO HIGA ) BAIL BOND PENDING

on Writ of Habeas Corpus) APPEAL

KNOW ALL MEN BY THESE PRESENTS:

That the undersigned, PUBLIC INDEMNITY COM-
PANY, a NEW JERSEY CORPORATION, is held

and firmly bound unto A. E. Burnett, District Director

of District No. 31, Immigration Service, and the United

States of America, in the full and just sum of ONE
THOUSAND & NO/100 ($1000.00) DOLLARS, to be

paid to the said A. E. Burnett, District Director Director

aforesaid, and the L^nited States of America, or their

certain attorney, executors, administrators or assigns; to

which payment well and truly to be made we bind our-

selves, our heirs, executors, and administrators, jointly

and severally by these presents:

Sealed with our seal and dated this 17th day of June,

1932.

WHEREAS, lately the District Court of the United

States for the Southern District of California, Central

Division, in a habeas corpus proceeding in said Court

between petitioner SABURO HIGA, and the respondent,

A. E. Burnett, District Director of Immigration, wherein

an order, judgment and decree was rendered against the

said SABURO HIGA, discharging the Writ of Habeas
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Corpus and remandin^r the said alien SABURO HIGA
to the custody of respondent A. K. Burnett, and the said

SABURO MICA liavin*,^ obtained from said court an

appe.-il to reverse the order, judj^mient and decree in the

aforesaid liabeas corpus proceed inj^^s, and a citation di-

rected to the said A. E. Burnett. District Director as

aforesaid, citini^- and admonishin.L;- him to he and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at San Francisco, State of

California, on the day of 1932.

NOW, the condition of the above obligation is such

that if the said order, judgment and decree be affirmed,

the said SABURO HIGA will surrender himself to A. E.

Burnett District Director aforesaid, then this recog-

nizance to be void, otherwise to remain in full force and

virtue.

PUBLIC INDEMNITY COMPANY,
A NEW JERSEY CORPORATION

[Seal] By Samuel Silverman

Attorney-in-Fact

I hereby appro\e tlie foregoing bond.

Dated the 17 day of June 1932.

Wm. P. James

Judge or Clerk

[Endorsed] : No. 10506-J In the District Court of

the United States in and for the Southern District of

California Central Division Bail Bond on Appeal

$1000.00 Dated May 17th, 1932. Public Indemnity

Company. Surety. Filed Jun 17 U\S2 R. S. Zimmer-

man, Clerk by G. J. Murphy, Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA CENTRAL
DIVISION

In the Matter of ) No. 10506-J.

SABURO HIGA ) COST BOND ON APPEAL
On Flabeas Corpus. )

KNOW ALL MEN BY THESE PRESENTS: .

That the undersigned, PUBLIC INDEMNITY COM-

PANY, A NEW JERSEY CORPORATION, is held

and firmly bound unto A. E. Burnett, District Director

of District No. 31, ImmigTation Service, and the United

States of America, in the full and just sum of Two

Hundred Fifty Dollars ($250.00), to be paid to the said

A. E. Burnett, District Director aforesaid, and the

United States of America, or their certain attorney, ex-

ecutors, administrators or assigns; to which payment

well and truly to be made, we bind ourselves, our heirs,

executors and administrators jointly and severally by

these presents.

Sealed with our seals and dated this 17th day of

June, 1932.

WHEREAS, lately the District Court of the United

States, for the Southern District of California, Central

Division, in a habeas corpus proceeding in said Court

between petitioner, SABURO HIGA, and the respondent

A. E. Burnett, District Director of Immigration as afore-

said, wherein an order, judgment and decree was ren-

dered against the said SABURO HIGA, discharging
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the Writ of Habeas Corpus and remandinj^ the sairl

alien, SARURO IIKiA, to the custody of rcsi)ondent

A. E. Ihnnett; and the said SABURO MIGA havinj^

obtained from said Court an apjjeal to reverse the order,

judgment and decree in the aforesaid Habeas Corpus

proceeding, and a Citation directed to the said A. E.

Burnett, District Director as aforesaid, citing and ad-

monishing him to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit, to Ix!

holden at San Francisco, State of California, on the

day of 1932.

NOW, the condition of the above obligation is such

that if the said SABURO RIGA shall prosecute his ap-

peal to effect and answer all costs if he fails to make

his plea good, then the above obligation to be void;

otherwise, to remain in full force and virtue.

PUBLIC INDEMNITY COMPANY, A NEW
JERSEY CORPORATION, By Samuel Silverman

[Seal]

I hereby approve the foregoing bond.

Dated the 17 day of June 1932.

Wni. P. James

Judge or Clerk.

[Endorsed] : No. 10506-J In the District Court of

the United States, in and for the Southern District of

California, Central Dixision. Cost Bond on Appeal

$250.00 Dated May 17th, 1932 Public Indemnity Com-

pany. Filed Jun 17 1932 R. S. Zimmerman, Clerk by

G. J. Murphy. Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIVISION.

In the Matter of ) No. 10506-J.

SABURO HIGA, ) PRAECIPE FOR TRAN-
On Habeas Corpus. ) SCRIPT OF RECORD ON

) APPEAL.

TO THE CLERK OF THE ABOVE ENTITLED
COURT:

You will please prepare and duly authenticate the

transcript and following portions of the record in the

above entitled case for appeal of the^said appellant here-

tofore filed with the United States Circuit Court of Ap-

peals for the Ninth Circuit:

1. Complaint and petition for Writ of Habeas Cor-

pus.

2. Order granting Writ of Habeas Corpus, and re-

garding custody of Saburo Higa pending hearing thereon.

3. Writ of Habeas Corpus.

4. Return to Writ of Habeas Corpus.

5. Order Discharging Writ of Habeas Corpus and

Remanding Saburo Higa.

6. Petition for Appeal.

7. Order Allowing Appeal and Fixing Custody of

Saburo Higa.

8. Assignments of Error.

9. Stipulation that Original Files and Records in

the Department of Labor be sent to the Clerk of the

Circuit Court as part of the Appellate Record.
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10. Order for transmission of Orij:rinal Exhibits.

11. Cost Bond on A])|)cal, and Pniil P.ond f.n Appeal.

12. Citation.

13. This Praecipe,

DATED: June 16, 1932.

J. Edw. Keatint,^

J. Edward Keatinj^

and

Theodore E. Bowen

Theodore E. Bowen

Attorneys for Petitioner.

[Endorsed] : No. 10506-J. In the United States Dis-

trict Court, in and for the Southern District of Cali-

fornia, Central Division. In the Matter of Saburo Higa,

on habeas corpus. Praecipe for Transcript of Record

on Appeal. Received copy of tlie within Praecipe this

16 day of June, 1932. P. \\ Davis, Attorney for Ap-

pellee. Filed Jun. 16, 1932, R. S. Zimmerman. Clerk, by

G. J. Murphy, Deputy Clerk. J. Edward Keatin.c: and

Theodore E. Bowen, attorneys at law, 1212 Chapman

Building, Los Angeles, Cal. Trinity 7033 Attorneys for

petitioner (S: appellant.
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IN THE DISTRICT COURT OF THE UNITED
STATES IN AND FOR THE SOUTHERN DIS-

TRICT OF CALIFORNIA, CENTRAL
DIVISION.

In the Matter of ) No. 10506-T.
SABURO HIGA, ) CLERK'S CERTIFICATE.

On Habeas Corpus. )

)

I, R. S. Zimmerman, clerk of the United States District

Court for the Southern District of CaUfornia, do hereby

certify the foregoing volume containing 23 pages, num-

bered from 1 to 23 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certification, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation ; petition for writ of habeas corpus ; order

granting writ of habeas corpus and hxing bail; writ of

habeas corpus ; return to writ of habeas corpus ; order

discharging writ of habeas corpus
;

petition for appeal

;

assignment of errors; order allowing appeal; stipulation

regarding original records; order for transmission of

original records ; bail bond ; cost bond and praecipe.

I DO FURTHER CERTIFY that the fees of the Clerk

for comparing, correcting and certifying the foregoing-

Record on Appeal amount to and that said amount

has been paid me by the appellant herein.
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IN TESTIMONY WHEREOF, I have hereunto set my

hand and affixed ihc Seal of the District Court of the

United States of America, in and for the Southern

District of Calif(jrnia, Central Division, this

day of July in the year of (Jur Lord One Thousand

Nine Hundred and Thirty-two, and of our Inde-

pendence the One Hundred and Fifty-seventh.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in and

for the Southern District of

California.

By

Deputy.
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No. 6892.

IN THE

United States

Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

In the Matter of

SABURO HIGA.

On Habeas Corpus.

Saburo Higa,
Appellant,

vs.

A. E. Burnett, District Director,

United States Immigration Service,

District No. 31,

Appellee.

OPENING BRIEF OF APPELLEE.

STATEMENT OF THE CASE.

This is an appeal from an order discharging a writ of

habeas corpus and remanding Saburo Higa to the custody

of the United States Immigration Service [Transcript of

Record, p. 11].

The original records of the Department of Labor have

been filed with the clerk of this court pursuant to an

order of the District Court [Transcript of Record, p. 17].
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Throiighoiit this brief we will refer to those records as

"Immigration File". The printed transcript of the pro-

ceedings in the District Court will be referred to as

"Transcript of Record".

Saburo Higa is an alien, subject of Japan, who has

been ordered deported from this country by the Secretary

of Labor on the sole ground that he has remained longer

in the United States than permitted by the Immigration

Act of 1924, in that he has failed to maintain the status

of a student.

. The facts in the case are in the main undisputed.

Saburo Riga's father had apparently lived in Hawaii for

a long period of time. When Saburo Higa was fourteen

years old, he left Japan and went to Hawaii to join his

father. He was duly and regularly admitted to Hawaii

on May 30, 1918, having in his possession a Japanese

passport and visa by an American consul. He then

started to go to school in Hawaii and completed high

school there.

In 1927, he received a permit from the United States

Immigration Service at Honolulu to proceed to the main-

land to become a student at the University of Washing-

ton. He was admitted to the mainland at Victoria on

September 15, 1927. He entered the University of Wash-

ington that same month and remained there for three

years. At the end of the 19v30 term, he decided to stay

out one year to rest and to earn money to enable him

to complete his course. He was in good standing at the

school at that time, and testified that he intended to

reenter in the fall of 1931. Before he had a chance to

reenter, deportation proceedings were instituted against
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him on the charge that he liad failed to maintain his

status as a student. At the conckision of the hearing? he

was ordered de])orted to Japan.

After he had been ordered deported, he filed a i)etition

for a writ of habeas corpus, alleging in substance that

there was no evidence to show that he had ever abandonerl

his status as a student, or to sustain the warrant of

deportation [Transcript of Record, pp. 3 to 5]. The

writ, by order of the District Gnirt [Transcript of

Record, p. 6], was issued and served [Transcript of

Record. ])]>. 7 and 8]. Return was duly marie [Transcript

of Record, pp. <S and 9]. The evidence adduced at the

hearing on the writ consisted of the records of the United

States Immigration Service now on file with the clerk of

this court. Thereafter, the District Court made its order

discharging the writ and remanding Saburo Higa to the

custody of the Immigration Service [Transcript of

Record, p. 11]. From that order this appeal is presented.

SPECIFICATIONS OF ERROR RELIED UPON.

Specifications of error relied upon by appellant are as

follows

:

Specification 1. The court erred in holding and decid-

ing that Saburo Higa should be deported to Japan for

failing to maintain his exempt status of a student in the

United States. This is Assignments of Error 1. 2. 3. 4.

5 and 6.

Specification 2. The court erred in holding and decid-

ing that Saburo Higa was not a bona fide student and

entitled to remain in the United States as such. This

is Assignment of Error No. 7.
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The only section rcfcrrinj^^ to the cleiK)rtation of an alien

for failing to maintain his exemi)t status as a student is

section 15 (8 U. S. C. 215). which reads as follr>ws:

"The admission to the United States of an alien

excepted from the class of immijjfrants by clause (2).

(3), (4), (5), or (6) of sectifm 3. or declared to be

a non-(iii()ta immigrant by subdivision (e) of section

4, shall be for such time as may be by regulations

])rescribed, and under such conditiotis as may be by

regulations prescribed ( including, when deemed neces-

sary for the classes mentioned in clause (2). (3),

(4), or (6) (^f section 3, the giving of bond with

sufficient surety, in such sum and containing such

conditions as may be by regulations prescribed) to

insure that, at the expiration of such time or u|X)n

failure to maintain the status under which admitted.

he will depart from the United States."

It should be noted that this section only applies to aliens

who are admitted to tlie "United States". That section,

like section 3, does not say "Continental United States".

It is apparent that Congress in the Immigration .\ct of

1924 did not intend to require aliens who had previously

been lawfully admitted to Hawaii and later adnu'tted to

the United States as students to return to Hawaii or to

their native country at the expiration of their studies.

Section 2cS (a) of the Immigration Act of 1924 (S U.

S. C. 224) defines "United States" as folhnvs:

"(a) The term 'United States,' when used in a

geographical sense, means the States, the Territories

of Alaska and Hawaii, the District of Columbia.

Porto Rico, and the \'irgin Islands: and the term

'Continental United States' moans the States and the

District of Columbia."
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Thus, section 4 (e) and section 15 have no appHcation

whatever to any alien traveling' between Hawaii and con-

tinental United States.

There being no restriction in the law requiring an alien

domiciled in Hawaii to depart from continental United

States when he was allowed to go there for the purpose

of studying, the deportation order is null and void. In

any event, Saburo Higa, having been lawfully and legally

domiciled in Hawaii for so many years, should be deported

to that place rather than to Japan. Darahi v. Northrup

(C. C. A. 6th, 1931), 54 Fed. (2d) 70.

While, strictly speaking, it is not necessary to a decision

in this case, it may be well to point out that nowhere in

the statutes of the United States is there any restriction

on an alien admitted to Hawaii from coming to "Conti-

nental United States" and taking up his residence there.

The Immigration Service seems to be laboring under the

impression that the Presidential Proclamation of March

14, 1907, is still in force and effect. The Proclamation

of March 14, 1907, was promulgated by President Roose-

velt, and it is a matter of common knowledge that such

proclamation was distasteful to the Japanese Government,

which government vigorously protested. This protest

resulted in the so-called "Gentlemen's Agreement". After

this so-called "Gentlemen's Agreement" was entered into,

the Proclamation of March 17, 1907, was entirely super-

seded and modified by the Proclamation of President Taft,

issued February 24, 1913, which is the only executive

order now in force on the subject matter of aliens ad-

mitted to various territories of the United States and
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their free passaj^e to other portions of the nation. .Ihira

Olio 7'. U. S. (C. C. A. 0th, 1920), 267 Fed. 359.

While the Proclaniation of 1907 expressly mentioned

Hawaii as one of the places frnm which laborers with

limited passports could not he admitted, it -is imjKjftant

that in the Proclamation of 1913 no mention of Hawaii

is made. Presumably the mention of Hawaii was left

out for the reason that the President was fully aware that

any restriction on the free movement of lej^jally domiciled

aliens from incorporated territories of the United States

to and from the states would be illejj^al and unconstitu-

tional. In any event, the Proclamation of February 24,

1913, by its very language only applies to aliens coming

into the continental territory of the United States from

the foreign country issuing him his passport, or from an

insular possession of the United States, or from the

Canal Zone. The language of the jiroclamation is as

follows

:

"It is made the duty of the President to refuse to

permit such citizens of the country issuing such pass-

ports to enter the continental territory of the United

States from such country, or from such insular pos-

session, or from the Caual Zone." (Italics ours.)

Manifestly, Saburo Higa did not enter continental

United States from Japan or from an insular i)ossession

or from the Canal Zone. He entered from an integral

part of the United States, to-wit. an incorporated terri-

tory.

The territory held by the United States not included

within the states themselves in the main falls within three

classifications

:
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(a) Incorporated territory, such as Hawaii and

Alaska

;

(b) Possessions, such as the Philippines;

(c) Territories, possessed by the United States

but not, strictly speaking, owned, such as the Canal

Zone.

Pursuant to a joint resolution (30 Statutes at Large

750), Hawaii was annexed to the United States on

August 12, 1898. At that time, it was merely a posses-

sion of the United States although within its jurisdiction.

However, under the Act of June 14, 1900 (31 Statutes

at Large 141; 48 U. S. C. 491, ct seq.), Hawaii was

formally incorporated as a territory of the United States.

Hazvaii v. Mankichi. 190 U. S. 197; 47 L. Ed. 1016. At

that time, the Constitution and laws of the United States

were formally extended to Hawaii. (48 U. S. C. 495).

All persons who were citizens of Hawaii were declared to

be citizens of the United States. (48 U. S. C. 494 and 8

U. S. C. 4.) Of course, between 1898 and 1900, Hawaii

had the status merely of an insular possession. During

that time immigration could be restricted from Hawaii

to the United States. But from and after 1900, Hawaii

was as much an integral part of this nation as any of

the states. It bears the same relation to the rest of the

country as the District of Columbia and Alaska do, and

as Arizona and New Mexico did before their admission

into the Union. Hawaii, at the present time, being an

incorporated territory, is qualified to become a state as

and when Congress may choose to admit it. The dis-

tinction between incorporated territories and insular pos-

sessions is brought out in the cases of De Lima v. BidwelJ,
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182 U. S. 1; 45 I.. FA. 104]; aiul PnTi'iics r. Bidwcll,

182 U. S. 244; 45 L. VA. 1088.

Thus, it wcnilcl be unconstitutional ff.r cither Coni^^ress

or the President to restrict the free passa^^e of aliens law-

fully domiciled in Hawaii, an intejj^ral part of the United

States, to another portion of the Ignited States, for the

same reason that it would be unconstitutional to restrict

free passa.t^e of aliens from California to Nevada, as not

being within the powers .u^iven the executive or lej^islative

branches of this .e^overnment by the Constitution.

If Saburo Higa's entry to the mainland was prohibited

by the Presidential Proclamation (which it was not), then

he was ])rohibited from comin.^- here for anv jniq^ose.

either as a student or otherwise, as we find no express

provision in any of the laws for the admission of aliens

domiciled in Hawaii to the mainland as students. Having

been admitted to the mainland, his designation as a student

is mere surplusage and should be disregarded.

The case of Sugimoto 7\ Naglc ( C. C. A. 9th. 1930).

38 Fed. (2d) 207, will undoubtedly be cited by resixmdent

in support of their contentions that immigration can be

and is restricted between Hawaii and continental United

States. However, a perusal of that case will indicate that

the alien there invt4ved did not on his last triji come from

Hawaii, but came from Japan, although at one time he

had been domiciled in Hawaii. In other words, he came

squarely within the Presidential Proclamation of 1913 as

he came last from his own country and not from Hawaii.

But even if we should concede for instance ( which we

do not) that students entering continental United States

from Hawaii must return to their native land upon ter-

minating their status as students, still in the case at bar,
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an examination of the evidence in the Immigration File

will establish that Saburo Higa was still a bona fide

student at the time deportation proceedings were instituted

against him. He came to Hawaii at the age of fourteen

years, went to school there, and completed high school.

Then he came to the United States and entered the Uni-

versity of Washington for a full four-year course. He

had completed three years of his work, when he decided

to stay out one year for a rest and to earn sufficient money

to enable him to complete his course. At that time, the

Registrar of the University of Washington furnished a

certificate which is part of the Immigration File, certify-

ing that he was entitled to junior standing in the Univer-

sity. Higa himself testified that he intended to reenter

the school in October 1931. His intention in this regard

was borne out by the stipulation that Virginia Titus, a

high school teacher, would so testify if she were called.

The only sensible course to pursue in this regard, would

have been for the Immigration Service to wait until

October, 1931, only a few months, and see if he did

reenter the University. We respectfully submit that if

they had waited that period of time, they would have

found that he did reenter and was a student. There is

nothing in the Immigration Act requiring that a student

continually engage in his studies. Many students of the

highest calibre are required to work their way through

school and to make sufficient money on the side to assist

them.

U. S. ex rel Antonini v. Curran (C. C. A. 2nd,

1926), 15 Fed. (2d) 266;

Low Cho Ov z'. Nagle (C. C. A. 9th, 1927), 16

Fed. (2d)'^1002.
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In U. S. ex rcl Antoniui v. Curran, supra, the court

says, at pa^e 267:

"(2) Subdivision D of rnle 9 of the ImmiK'ration
Rules promul^^'ited by the Department of Uibir
under the provisions of the Tmmi^'ration Act, that a
non(|uota immij^rant student 'who enj^a^es in any
business or occupation for i)rofit, or who labors for

hire, shall be deemed to have abandoned his status

as an immi.^rant student, and shall on the warrant
of the Secretary of Labor be taken into custody and
deported,' must be construed as applyinj^ to those

who definitely give up their studies, and instead

enj^ag^e in business or work for profit or hire, but

not to students, otherwise bona fide, who during their

studies gain their maintenance and tuition by self-

sup])orting labor."

CONCLUSION.

In conclusion, Sabulo Higa cannot be deported to Jai>an

for the following reasons:

(1) Because he was lawfully admitted to the United

States for j^ermanent residence, not as a student, at

Hawaii on May 30, 1918.

(2) Because there is no recpiirement in the law that a

student admitted to the mainland from Hawaii must main-

tain his status as such.

(3) Because there is no restriction on the free passage

of lawfully domiciled aliens from Hawaii to continental

United States.

Respectfully submitted,

J. Edward Ke.atixg

and

Theodore E. Bowex.

Attorneys for Appellant.,
















